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QUEEN ELIZABETH IN PARLIAMENT 

In the illustration above , Queen Elizabeth is seen enthroned in the House of Peers , with 
the Commons attending. The latter are seen in the foreground , the central group consist- 
ing of the Speaker of the Commons , Black Rod and the Sergeant-at-Arms. 





CHAPTER 1 


THE NATURE OF GOVERNMENT 
AND LAW 


T his book will give the reader some 
account of the mam lines upon which 
government and law have developed in a 
number of different countries. But political 
institutions become moie interesting and 
our judgments about them are more likely 
to be fair if we have given thought to some 
of the questions of political theory which 
lie behind them. To begin with, therefore, 
we shall consider a few of these fundamental 
questions and indicate some of the answeis 
that have been given to them, questions 
such as why it is that men oidmanly accept 
the restraints on then freedom ot action 
that the existence of government imposes: 
how, if at all, can the authority that 
governments claim be justified: to what 
extent, and for what reasons, law is one 
of the instillments that governments use 
These are questions that most of us do 
not consciously ask ourselves, and yet 
some soit of answer is often implicit in 
the judgments that we habitually foim and 
expiess about the practical politics of the 
day. They aie questions to which great 
minds have tried to find the answers, and 
to wh : ch many diffcient answers have been 
given, and it is worth while to take a buef 
glance at some of those answers which 
have been the most influential in the 
development of political thought. 

Is Government Justified 
Consider first the question: Can govern- 
ment be justified ? Has anyone a right to 
govern? One answer, commonly given, 
is that authority is simply a fact in the 
world as is life or air, and being so it 
demands acceptance, not justification. The 
prudent man will take account of authority 
just as he will of other circumstances of 
his environment; it exists, and it always 
has existed ever since men have lived 
together in societies. Whether we should 
do the bidding of constituted authority or 
not, whether we should keep or break the 


law, are just questions of expediency and 
not of right 01 wiong, all that can be said 
is that if we uo not obey, there are some- 
times unpleasant consequences for om- 
selves Hence on this view the notion that 
anyone can have a tight to lule over otheis 
is just a myth, those who do rule do so 
because nature ot luck has given them 
some advantage over then fellow men in 
strength or ability or birth or wealth or 
whatever it may be, and they have been 
able to exploit this advantage 

Hie Cynical Answer 

More than two thousand years ago 
Plato put the classical statement of this 
view into the mouth of Thrasymachus in 
his dialogue The Republic What we call 
justice, Plato makes him say, is nothing 
hut the interest of the st longer; govern- 
ments make laws in their own interests, 
and they punish those who tiansgress them 
because they have the povvei to do so. 
This cynical view of the natuie of govern- 
ment has recurred in one form or another 
over and over again in the history of 
political thought, and it could hardly have 
persisted in this way if it did not contain 
part at least of the truth. It is true that 
governments, even if they aie not entirely 
self-interested, can only govern according 
to their own view of what the public 
interest requires, and it is true that all of 
us aio so constituted that we do not always 
cleat ly distinguish between the inlciest of 
ou i selves or of our class and the inteiest 
of the whole community. Many of us are 
selfish, and many of us are easily de- 
ceived either by ourselves or others. Most 
men, however, are not wholly selfish, 
and no society could hold together if they 
were. The purely cynical view of the 
nature of political obligation has its basis 
in a view of human nature which we all 
know in our hearts to be a one-sided view 
because it leaves out all but the baser side 
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of it. It warns us of a danger to which 
all government is exposed, namely, that 
mleix may govern m their own inleiests 
and without regard to justifying their rule 
hut it gives us only one small fragment of 
the truth. 

The search, theieforc, foi some pnnciple 
behind political author it> and justifying 
its existence is not an idle one, and we 
must examine some of the results which 
have been put forwaid. 

St. Paul's Belief 

One is the view that government is m 
some w'ay divinely instituted St Paul 
stated this view' in an unqualified form 
when he wiote. “Let every soul be subject 
unto the higher powers Foi there is no 
powei but of God; the powers that be are 
ordained of God " 

These words have powerfully influenced 
political thought ever since St Paul used 
them, but they have too often been taken 
out of ihe context in which they occur. 
St. Paul was writing to the C hristians at 
Rome, and he was probably referring to 
quarrels between the C hristians and the 
Jews in which the Roman Government 
had had to intervene in order to preserve 
the peace There is really no reason to 
believe that he was intending to enunciate 
a political principle which was to apply at 
all times and irrespective of circumstances. 
Such an inflexible piinciple would require 
us to believe that the power of Hitler was 
“ordained of God." foi while it lasted 
Hitlei was ceitamly one of the "powers 
that be ’ It would leave a man quite 
unceitam of his duty when his allegiance 
is demanded by more powers than one 
and they are in conflict. It cannot be that 
in such a case he should await the issue 
and then give his allegiance to whichever 
is the victor, for that would be to say that 
might is right, which is surely not a precept 
divinely ordained. 

No doctrine which affirms the absolute 
light of governments to rule, simply 
because they are governments, whether it 
comes to us in the religious foim of 
divine light or as an ethical dogma deny- 
ing that anything can ever justify revolu- 
tion, can be accepted, both because it is 


morally indefensible, and also because it 
cannot solve out difficulties if it is accepted. 
But again such doctrines do stress one 
element of the truth, though they greatly 
exaggerate it. They do remind us that no 
society can hold together unless its mem- 
bers regard the overthrow of constituted 
authority as a very serious matter. The 
right of the individual to judge foi hunsel, 
the legitimacy of the claims of authority 
upon him cannot be absolute, though it 
may not be easy to define how far this 
right should extend. But against the evils 
even of a bad government it is always a 
moral duty to weigh the evils that political 
upheaval may bring in its tram. 

Another justification of the authority 
of government which also has rccuircd in 
many forms throughout the history of 
political thought is the idea that men have 
agreed of then own free choice to put 
themselves under it, and that they uie 
bound to keep this agreement that they 
have made. This is the doctrine of the 
social contract, and the first and obvious 
criticism of it is simply that it is not true, 
men never did so agree, and governments 
did not come into existence in this way. 
The picture which it calls up of primitive 
men fust living together without any 
government over them, and then finding 
this stale of anarchy so inconvenient that 
I hey decide to sel up an authority over 
themselves in order to improve their lot, 
is a pure figment of the imagination, and 
anthropological research into the habits 
and ways of thinking of our ancestors has 
shown conclusively that it has no founda- 
tion. Some sort of government is as old 
as human society itself. But the non- 
historical character of the social contract 
has always been so obvious that its 
adherents have not as a rule put it forwaid 
as a true account of the manner in which 
government did actually begin; they have 
only thought that it provided a rational 
justification to explain why men do, and 
why they are under an obligation to, 
submit to being governed. They argue 
that if we imagine this agreement to have 
taken j'dace, the facts become coherent and 
intelligible; they are as they would be if 
it really had been made. 
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Now it is true that what gives any 
government authority is that most of us 
do approve, or at any late that we acquiesce 
m the existence of that authority; most of 
us are not anarchists by conviction, and 
if the question were put to us we should 
admit that life without any government 
would be a very uncomfortable affair 
which we do not at all want to expeiience 
Even st>, there will piobabK always be a 
small minority who aie anarchists, and 
there will be a much lurgei number of us 
who, while not objecting to government 
as such, may object to the paiticulat 
government undei which we find ourselves 
or to particulai resdaints that it imposes 
on our freedom of action In any case, 
since none of us has ever been given the 
choice between govci nment and no govern- 
ment, and since none ol us, except those 
few who have changed then nationality, 
has chosen the particular kind of govern- 
ment under which we live, to say that we 
have agreed to something which vve have 
had no chance to refuse is absurd Nor 
does it really help the aigumcnt to say 
that the agt cement is only a sort of 
metaphorical 01 pictorial representation 
of the facts; the answer to that is that 
it does not make the facts clearer, it only 
falsifies them 

Rights of the Governed 
The difliculties ol the theory increase 
d wc go on to ask what it is that men 
must be supposed to have agiecd to It 
is not enough to say that we have agreed 
to be governed. We aie entitled to be 
told whether, and if so why, wc are sup- 
posed to have agieed to accept the actual 
government which we find ourselves placed 
under , whether wc have agreed to a govern- 
ment possessing absolute or only limited 
Powers over us; whether it was to be 
irremovable, or one that we could change 
if it proved unsatisfactory; and whether 
our agieement was made with the govern- 
ment itself, in which case we are pre- 
sumably entitled to some quid pro quo from 
it, and the duty will not be one-sided, or 
with one another, in which case we can 
presumably make a new agreement among 
ourselves without asking the government 



THOMAS HOBBITS 

Hobbes who had lived though the English 
( ml IVar thought men were brutish and 
selfish. He advocated obedience to an 
absolute sovcieign. 


to give its consent. These are fundamental 
questions, and the whole character of the 
government to which we are supposed to 
have agreed will depend on the way they 
are answeied. Yet one answer to them 
is as good as another, and no one can say 
that any answer wc choose to give is wrong. 
1 he attempt to explain government on the 
basis of a contract leaves the whole ques- 
tion of the nature of political obligation, 
which is the very thing it is supposed to 
help us to understand, suspended in the 
air. 

This becomes very clear as soon as we 
begin to look at some of the answers that 
different writers who have made the social 
contract the basis of their systems have 
given to such questions as those which 
have just been put. Each writer has been 
able to frame the terms of the contract in 
such a way as to make it justify the par- 
ticular kind of government which he per- 
sonally preferred. Here, for instance, is 
the way in which Thomas Hobbes used the 
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social contract in The Leviathan , which is 
the rather fanciful name that he gives to 
the sovereign power in a state. Hobbes 
had lived through the anarchy of the Civil 
War in England in the seventeenth century, 
and it had convinced him that nothing 
can be too high a price to pay for the 
preservation of order, and that , the best 
security for this was to be found in absolute 
government. So Hobbes diew a picture 
of man in his original state without any 
government over him, the so-called “suite 
of nature” ; he represented it as a state of 
utter anarchy and insecuiity, in which 
every man was at wai with eveiy man 

Of course, this state of nature never 
existed histoi ically. for even in primitive 
society men woik together and are not 
perpetually tjuai rolling, but that would 
not have mattered if it had been psycho- 
logically a true account of human natuic 
But it is not , mankind docs not consist 
of a laige numbei of individuals each 
utterly selfish and each icadv to do down 
his neighboui unless he is prevented, and 
the whole of Hobbes's teaching k falsified 
bv the fact that he took foi its starting 
point the notion that this was what men 
aie like However, accoiding to Hobbes, 
man is capable of leasomng about this 
nasty condition in which he finds himself, 
and he has come to the conclusion that 
the only way to escape from it is to sur- 
rendei his natural light to uile himself on 
condition that every other man does the 
same. So they have agreed to set up the 
Leviathan to rule ovei them all, and the 
ob)ect of doing this would not be achieved 
unless the surrender was absolute and 
irrevocable. 

But foi the contract to have this charac- 
ter we have to assume that n binds not 
only those who made it, but also the 
generations who succeed them, though 
obviously these were never consulted about 
its making and have never been given the 
option of remaining in or returning to the 
state of nature. Note, too, that, according 
to Hobbes’s version, the social contract 
is made between the subjects of the govern- 
ment among themselves; there is no con- 
tract between them and the Leviathan, and 
consequently no reciprocal obligations 


between sovereign and subjects. The 
sovereign’s power is absolute, which was 
exactly the result at which Hobbes intended 
to arrive all through the argument 

Locke and Rousseau 

Now look at the way in which John 
Locke, in his Treatise on Government , was 
able to turn the theory of the social con- 
tract to a ve.y different use a few years 
latei. Locke wanted to defend the 
"Glorious” Revolution of 1688, and to 
prove l hat the English people had been 
within their rights in turning James II off 
the throne and inviting William of Orange 
to take it. Locke assumed that in the 
pre-polmcal state of nature, eveiy man had 
certain natuial lights to fieedom and 
pioperty. his problem therefore is not, as 
in Hobbes, how to escape from an intoler- 
able condition, but how to ensure man's 
enjoyment of the good things with which 
nature has endowed him One picture is 
as far from the truth as the other. So 
he makes an agreement, not, as in Hobbes 




JOHN LOCKE 

Against Hobbes , Locke defended the Revolu- 
tion of 1688 , and held that men were endowed 
with natural rights to freedom and property 
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JEAN JACQUES ROUSSEAU 

Rousseau s theory that king ami government are only the agents of the sovereign people was 
a factor in ptepanng the people to overthrow their rulers , who had proved incapable of 
modifying their feudal privileges to the extent demanded by a new epoch. 

with his fellow men, but with the sovereign, original contract between king and people.” 

that in return for the protection that the Locke, in fact, had been able to find in the 

sovereign is to give him he will accept social contract a principle to justify “con- 
the sovereign's authority. Thus the bar- stitutional” government, a term to which 
gain is a two-sided one which binds the we must return later in this chapter, 
sovereign as well as the subject ; the We may take one more famous version 
sovereign's power is only a limited power, of the social contract, that which Rousseau 
and it is also a revocable one, because if gave to it. It is more difficult to state the 
sovereignty does not keep its side of the essence of Rousseau’s doctrine shortly, 
bargain then the subject of course cannot because it is often obscure, not always 

be held to it; he is released from the duty consistent, and has a vein of mysticism 

of allegiance. runningthrough it. But Rousseau imagines 

Pailiamcnt made use of this very argu- the contract to be one in which each of us 
ment to justify the Revolution, when it has agreed to surrender himself and all his 
accused James of having broken “the rights absolutely, but not to the govern- 
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ment; the government is only an agent, 
the agent of the real sovereign, which is 
the people or the community or the state 
as a collective person. 

Rousseau put his doctrine into the form 
of the social contract, but the form does 
not really fit his ideas; he probably used 
it in deference to the fashion of the political 
theory of the time. He tried, not very 
successfully, to prove that, m making this 
complete surrender, each of us is securing 
for himself the only true liberty, because, 
he thought, the leal interest of the whole 
community must always be the real interest 
of each of us, even though it may not be 
our interest as we ourselves sec it. This 
involves the paradox that the community 
may have to force a man to be free, and 
that it is justified in doing so if that is 
necessaiy. But the whole notion of the 
contract is an excrescence, which makes 
the argument more difficult to accept 
instead of helping it. What Rousseau was 
really trying to do was to explain how 
government can be justified -how men can 
submit to it and yet remain free men and 
not slaves, and he thought he could do 
that by showing that government is a 
natural development inasmuch as it is only 
in the state that men can fully realize their 
capacities. Here he was proclaiming some- 
thing which is fundamentally true and 
important. But unfortunately he wrapped 
up the lesson he was trying to teach in 
language which makes only too easy the 
transition to that complete suriender of 
the individual to the state which is the 
essence of the totalitarianism of our own 
day, and totalitarianism is just as hateful 
a doctrine whether the individual is asked 
to make his surrender to a mystical entity 
called the “people” or to a personal leader. 

It is obvious, therefore, that a doctrine 
which can lead to such opposite con- 
clusions according to the choice of its 
exponents, and which is admittedly founded 
on a fiction, cannot be a satisfactory basis 
for our thought about the nature of 
government and law. Yet like the other 
doctrines which we have considered, the 
social contract does seive to bring out one 
aspect of the truth. It reminds us that 
government can never be justified for its 


own sake, but only if it serves the governed, 
and also that no government can long 
endure which cannot somehow win the 
support of the people or at least their 
toleration. 

But there is one even more fundamental 
fallacy behind all attempts to find the 
origin or the justification of government 
in a contract. All of them start from a 
false view of the nature of man’s social 
relations. Let us see what this view is. 
They imply that each of us is a wholly 
separate being, and that our relations with 
others arc something artificial and extrinsic, 
something with which, in theory at least, we 
could dispense without ceasing to be 
human beings. But that is not a true 
account of human nature. The natural 
state of man is not to be an individual 
separate from his felloe men; his nature 
is to be gregarious, to be an individual- 
in-society. From the cradle to the grave 
he depends entirely on others for the mere 
possibility of living at all, and the problem 
of authority takes on a wholly new aspect 
as soon as we adopt this more realistic 
approach to it. 

Man's Social Need 

The true starting-point is to remember 
that man can live only if he lives in society, 
and that he can live in society only if he 
accepts certain restraints on his freedom 
of action. These restraints are govern- 
ment in the germ. Anyone who has watched 
a baby in the first few months of its exist- 
ence will have noted that the fact of govern- 
ment is the very first of life’s lessons that 
it has to learn. The process of learning it 
is a painful one, and everybody rebels 
against it; but unless he does learn it he 
will giow up to be what we call a social 
“misfit.” That is a very expressive phrase. 
Without government we should all be 
“misfits,” all attempting to live in a way 
in which our nature makes it impossible 
for us to live. Hobbes said that life in 
the state of nature was “solitary, poor, 
nasty, brutish, and short,” and in that he 
was right ; he was only wrong in thinking 
that that is man’s natural state. The social 
side of our nature, the side which entails 
our submission to government, is just a? 
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truly part of our whole nature as the 
individual side. 

The art of living, then, consists in 
iccognizing and reconciling these two facts. 

1. That man is an individual with his 
own life to lead, and not merely a 
limb or organ of a social whole; 

2. That man cannot of his own choice 
live in isolation fiom other individuals, 
but can only survive in association 
with others, that is, as pait of a 
social whole 

In short, our nature has not allowed us 
a choice between government and anarchy, 
it has settled the question foi us without 
asking for our views But it has only 
settled the question of principle for us, 
it leaves us free to make a good or a bad 
job of government, just as we van make a 
good or a bad |ob of our private lives 

More than on anything else the 
quality of a government depends on the 
part that it allots to Jaw, the subject which 
has been joined with government in the 
title of this book 

Law and the Citizen 

The layman is inclined to think of law 
as something that only occasionally intrudes 
into his life. The common expression 
“going to law” typifies this attitude, if 
we “go” to law, we do so only because 
we must in much the same wav as we 
“go” to the doctor. But that is a very 
limited way of thinking of law. In Britain, 
law is all-pervasive in our daily lives, and 
for most of the time we arc hardly more 
conscious of its presence than we are of 
the atmosphere that we breathe. 

It might seem that we ought to begin 
by attempting to define law but that is 
a task which has always baffled students 
of the science. One of the difficulties is 
that at different stages of human history 
law has presented, outwardly at least, very 
different appearances, so that if we say 
that for law to be present this or that 
institution which we have come to associate 
with it, such as courts, or legislatures, or 
policemen, must also be there, the historian 
or the anthropologist will upset our defini- 
tion by showing us that law has existed 
at times and in places when none of these 


modern concomitants of it was present . 
^lt is sufficient for the present purpose to 
I say that when the powers of government 
I are exercised accoiding to settled and bind- 
ing rules and not arbitrarily, then the sub- 
jects of that government are living under 
the rule of law. 

A few years ago most of us would have 
said that the advantages of government by 
law over ary other kind of government 
were so plain that this was one of the 
settled questions of political science, but 
that conclusion has been challenged m our 
own times by the theory of the totalitarian 
state The portentous fact about the 
challenge is that it has been a reasoned 
and deliberate challenge. It is not merely 
that the totalitarian state has behaved law'- 
lexsly both towards its own people and 
towards othci states, that has happened 
hcfoic over and over again in the histoiy 
of states by no means totalitarian. It is 
that it has repudiated law in principle and 
made it an article of its creed that the 
administration of justice is merely one form 
of political action. As frank, one of the 
ministers of the Third Reich, once said, 
“Law is all that is useful to the German 
people.” We may think that the case 
against law is a hopelessly bad one, but 
we ought to be prepared to give it a 
reasoned answer, for it is always possible 
to argue that government by law has 
certain disadvantages 

“Philosopher” Kings 

Plato pul the case against it long ago 
in his dialogue. The Statesman. Govern- 
ment, he says there, is a science, and the 
reason that those who are skilled in it use 
law as the instrument of their woik is 
only because it is not possible for them to 
sit at the side of every man all through 
his life, like a doctor at the bedside of his 
patients, and prescribe the treatment that 
is suitable for each particulai case. They 
use law therefore, not because it is ideally 
the best, but because it is the best kind 
of government that is practicable. In 
short, we need law only because we cannot 
find the all-wise philosopher king. 

Now, in the first place, such an argument 
greatly exaggerates the unadapt ability of 
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uiw to pariiculai circumstances. It is true 
that we account it a merit in law that it 
should be no “respecter of persons”; and 
we have a good working rule which says 
that “hard cases make bad law,” meaning 
that if we allow' the law to be turned from 
its regular course because to apply it to 
some pa i lieu la i case may cause hardship, 
we may very likely do more harm than 
good Still, in a mature legal system the 
uniformity of treatment which law entails 
is qualified in all sorts of ways. Law does 
not lequire the same standard of behaviour 
from an infant as from a grown-up person ; 
judges and juries are allowed to take many 
circumstances into account when they fix 
punishments or calculate damages. But 
more important than these alleviations of 
the rigidity of law is the fact that govern- 
ments can, without allowing law to be 
displaced by arbitrariness — and indeed they 
must — provide within the law for a wide 
discretionary use of their authority by 
'hose in whom the law has vested it. 


None the less, government by law does 
imply a measure of uniformity of treat- 
ment , it does mean that we ofien treat 
men as if they were exactly alike although 
they are not exactly alike, and therefore 
it is not unreasonable to say that it docs 
not give us the ideally best ordering of 
society, but only, as Plato said, the best 
practicable ordering of it. 

It is important to be aware of the dis- 
advantages which follow from the uni- 
formity of treatment which is of the essence 
of law, because, though we may think they 
are far outweighed by the advantages, they 
do reveal one of the limitations on its 
usefulness which it is dangerous to over- 
look. The disadvantages are not serious 
so long as the subjects of law are, though 
not exactly, yet very much alike, and that 
is true of individual men and women. 
But government by law becomes more 
difficult when it seeks to regulate and con- 
trol the conduct of men who arc associated 
together in the pursuit of some common 
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purpose. Observe the attitude to law of 
powerful groups or factions within the 
stale. These groups and factions often 
resent, and sometimes the resentment is 
not unreasonable, a control which does 
not take their special circumstances into 
account. They feel that the control to 
which they arc subjected ought to be, what 
law is not, a “respecter of persons.” 

When we come to treat of international 
law, we shall see that one of the difficulties 
of making law more effective than it is in 
international relations is that the states to 
which it has to be applied arc not nearly 
so like one another as individual human 
beings are. 

Let us go back now to Plato's idea that, 
if only it were practicable, the best kind 
of government would be the philosopher 
king, requiring no laws or settled rules, 
but dispensing justice to his people after 
the manner of a physician treating his 
patients. There are at least two decisive 
objections to that, even as an ideal There 


is first of all the practical objection, which 
Plato himself admitted. The great Pitt 
said that “where law ends, tyranny begins,” 
and, though theoictically that need not be 
so, in fact we know that it will be. We 
du not need to be reminded of that today. 
The all-wise philosopher king docs not 
exist, and if he did, it is unlikely that 
society would set him on the throne. The 
only safegua.d of liberty is therefore that 
we should live under settled law and not 
under arbitrary human will, even the most 
benevolent. 

The other objection goes deeper. Govern- 
ment by the philosopher king, even if we 
could be sure of getting him, is a lower 
and not a higher ideal than government by 
law, because it would mean that the sub- 
jects of government were to be treated as 
passive and not active beings, mere clay 
to be moulded by the hands of the potter, 
and that is a profound psychological error. 
It implies that the quality of a government 
depends solely on the skill and beneficence 
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of those who rule, and not, as in fact it 
docs far more, on its capacity to call forth 
the active and intelligent co-operation ol 
the ruled 

This discussion of the comparative 
advantages of government by law and of 
other forms of government, however, is 
only relevant when we are thinking of law 
as a method of meting out social justice, 
a means of rendering to every man his 
due. But that is only one part of the 
function of law, though of course a vitally 
important part. In a vast number of legal 
jules there is no question of justice or 
injustice; they are ethically neutral. They 
are needed simply in order to avoid con- 
fusion in our social relations, and often 
it does not matter what the rule is so long 
as there is a rule of some sort. 

The rule of the road provides an obvious 
example of this use of law; it does not 
matter whether we drive to the right or 
to the left, but it does matter very much 
that we should all drive on the same side, 
and it matters the more the denser the 
traffic becomes. That only illustrates the 
obvious fact that we are bound to need 
more and more of this kind of regulation 
in our lives the more complicated our 
civilization becomes. Such regulation is 
often intensely irritating, and sometimes 
the authority to regulate us may be 
unwisely or unnecessarily cxeicised. But 
that laws of this type arc and always will 
be necessary is absolutely certain. The 
need will not disappear or even be reduced 
however much wiser and better men may 
become than they are today. 

Conception of Sovereignty 

A state in which the government rules 
by law and not arbitrarily is a “constitu- 
tional” state, for a “constitution” is simply 
the sum of the lules which define the 
authority to be exercised by the various 
organs of a government. 

But before we discuss the meaning of 
“constitutional,” we must say some- 
thing about the doctrine of sovereignty, 
for according to one version of that 
doctrine a genuinely constitutional state 
cannot exist. There must, it is said, 
always be some authority in every state 


which is above the law. The short and 
sufficient answer to this view is that the 
facts are against it. Sovereignty is such 
an elusive concept, and so much confusing 
nonsense has been written about it, that 
it would conduce to clearer thinking in 
political theory if we could simply eliminate 
the term from the discussion, but that 
unfortunately is too much to hope for. 

Medieval View 

It is best to approach this question 
historically, for the whole doctrine of 
sovereignty is modern, dating from the 
sixteenth century, and that alone should 
warn us against regarding it as eternally 
true regardless of times and circumstances. 

Like most political doctrines it was the 
product of the special conditions of its 
time, and the reason why the political 
thinkers of the Middle Ages never thought 
of formulating it was simply that the cir- 
cumstances which suggest it had not then 
arisen. Tlte Middle Ages saw no difficulty 
in the subjecting of all authority of govern- 
ment to law; on the contrary they thought 
it was in the nature of things that it should 
be. This was because they believed in a 
fundamental law which defined and there- 
fore limited every legitimate exercise of 
power in a state. There was of course 
no written text of this law, and there might 
therefore be differences of opinion as to 
what it contained, but these differences 
did not affect the belief that all legitimate 
power must have its source in law, nor 
did the lawlessness which was an often 
recurring event then as now. 

There was nothing inconsistent with this 
medieval belief in a fundamental law in the 
original form of the doctrine of sovereignty, 
as it is to be found, for example, in the 
Republic of Jean Bodin, which was pub- 
lished in 1576, and is generally regarded as 
its first formulation. Bodin’s sovereign was 
a purely legal concept; he simply thought 
that the mark of a true state was that it 
should contain a single supreme law- 
making authority, because, if that authority 
was divided between different holders, the 
state would not be a unity. Division and 
conflicts of authority had been the weak- 
ness of the medieval state, feudal divisions 
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and the recurring quarrels be- 
tween the secular and the 
ecclesiastical powers as to their 
respective spheres of jurisdic- 
tion had prevented the consoli- 
dation which Bodin felt was 
necessary for good and orderly 
government. Bodin had lived 
through a period of bitter civil 
war caused by these divisions, 
and he wanted to see F rance 
strong and orderly and thought 
that to make the French mon- 
archy supreme over all other 
authorities in the state was the 
way to sccuic this end. But he 
did not teach, as he is often 
represented to have done, that 
this monarchy should or must 
be absolute; he did think that 
it should be very strong and 
powerful, but he also thought 
of it as a legally constituted 
power, deriving its authority 
from the fundamental law of 
the state which it was not in its 
power to change. If he had 
been thinking in modern terms, 
he would have said that the 
sovereign’s powers were to be 
derived fi om the“constitut ion.” 

Bodm's supreme authority 
therefore was not, at any rate 
in theory, inconsistent with the 
rule of law; it was not an 
authority above the law. But 
if that is so, how is it that to 
our modern minds sovereignty 
so often suggests a power in the state which 
is absolute, which is above the law? There 
are two main explanations of that unfor- 
tunate development of Bodm’s original 
and perfectly reasonable doctrine. 

In the first place there had always been 
one great weakness in the medieval doc- 
trine of the fundamental law: it contained 
no safeguards to secure its own observance. 
It set limits to the authority of the ruler, 
but no one could say exactly where the 
limits lay, and no one could say with 
authority that the ruler had overstepped 
them. In effect the fundamental law placed 
only a moral, rather than a strictly legal, 


restraint upon the holders of power within 
the stale. Powci theiefore could be, and it 
often was, arbitrarily exercised. But in the 
medieval state it could not be absolute, 
cither in theory or practice. A theory of 
absolutism was impossible because men 
believed that by the very nature of things 
the fundamental law set a limit to all 
rightful exercise of power; and absolutism 
was impossible in fact because power was 
divided between different holders who did 
not derive their authority from one holder 
of power supreme over all the others, in 
short from a sovereign, but held it inde- 
pendently each in his own right. 
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QUEEN ELIZABETH 

Her reign saw the flowering of the idea of nationalism 
and the consolidation of power both temporal and 
spiritual in the sovereign — the fur the/ mice of a process 
initiated by her grandfather , Henry Vll. 


With the decay of feudalism, however, 
and the weakening of the independent 
power of the Church, which was one of the 
consequences of the Reformation, this 
state of things was passing away in Bodm’s 
day. Throughout the states of Western 
Europe authority was being concentrated 
in a single supreme holder; Elizabeth’s 
Act of Supremacy, for example, declared 
her to be “the only supreme governor of 
this realm, as well in all spiritual and 
ecclesiastical things or causes as temporal.” 

To this process Bodin gave a doctrinal 
expression; for it he sought justification 
But this concentration of power made the 
weakness of the fundamental law as 
a restraint on arbitrariness and absolu- 


tism a more serious matter 
than it had been when au- 
thority had been divided and 
no holder of it had either been 
in fact or could even claim 
to be an “only supreme gover- 
nor” in the realm. Bodin 
may not have intended his 
sovereign to be absolute or 
above the law, but it was 
almost inevitable that, being 
his own judge of whether his 
acts were within the law, his 
sovereign should in the new 
conditions of the time come 
to be so rcgaided. 

The second development 
which helps us to understand 
how the notion of absolutism 
has come to be attached to 
that of sovereignty is that in the 
seventeenth century the doc- 
trine was given a wholly new' 
turn by Hobbes, and most ol 
the exponents of sovereignty 
since then have been followers 
of Hobbes rathei than of 
Bodin. For Hobbes the sove- 
reign was not the highest 
legally constituted authority 
in the state, but simply the 
strongest power, the power 
that is able to compel obedi- 
ence to itself, and because 
it is able to compel obedience 
the duty of the subject is to 
obey it. This was also what John Austin 
taught in the early part of the nineteenth 
century, and Hobbes and Austin together 
have largely shaped the thought of the 
English-speaking peoples on the subject. 
But fundamentally their doctrine is nothing 
but a just ideation of despotism, and 
despotism is despotism whether the despot 
is a personal autocrat or the sovereign 
people or the personified state. Might, in 
fact, according to this perversion of the 
doctrine, makes right. The reasoning is 
sound enough, but fortunately the premises 
from which it starts are not, and the con- 
clusion therefore is false. 

What went wrong with the theory of 
sovereignty from the seventeenth century 
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onwards was that irresistible power was 
substituted for legal right as the attribute 
by which we are to recognize the sovereign. 
It ceased to be a legal doctrine with the 
limited and special application which 
Bodin had given it, and was expanded into 
a political theory professing to explain 
almost the whole nature of the state. 

Power and Law 

Clearly the strongest powei in the 
state, wherever it resides, cannot be limited 
by law or anything else, since otherwise it 
would not be the strongest, and if we call 
that power the sovereign, then it will follow 
that the sovcieign must be absolute and 
above the law But there is no logical or 
other difficulty in conceiving a stale m 
which every holder of authonty, every 
person 01 body in whom a nght to govern 
is vested shall have the extent of his 
authority defined by law' This was what the 
Middle Ages believed, and they were light 
Whether in any state the highest legally 
constituted authority is supported by the 
strongest powei is another matter, ob- 
viously the two things do not always go 
together. When they arc sepaiated from 
one anothei, theie is likely to be i evolution. 
But it never can be the subjects' duty, as 
Hobbes and Austin would have us believe, 
to obey the holder of power merely because 
he is stiong. Such an account of the nature 
of political obligation is not really distin- 
guishable from that which Plato's Thrasy- 
machus put foiward. 

In most modern stales the rules of the 
constitution, that is to say those funda- 
mental rules which apportion the authority 
of government among the different persons 
or organs w'ho are to exercise it, arc brought 
together in a written document. This 
device has enabled the modern state to 
correct the weakness in the medieval 
concept of a fundamental law which has 
been referred to above. No written con- 
stitution, however, ever contains a complete 
statement of these rules; it is never more 
than the skeleton, and the flesh which 
makes of it a living body is formed by the 
accretion of traditions and conventions 
which are perpetually being evolved in the 
course of its operation. 


Indeed, written constitutions are a 
modern innovation; the oldest written 
constitution of an independent state is that 
of the United States of 1787, though before 
that the American colonies which made the 
U lion had been living under written con- 
stitutions which had been granted by the 
mother country so that such a framework 
for government was no novelty to Ameri- 
cans. 

When a state is a federal state, like the 
U.S.A., a written constitution is essential, 
because otherwise there could be no 
security foi the permanence of that division 
of powers between the central and the local 
governments, which is the essence of 
federalism. That, however, is a matter 
which will be more fully developed in the 
chapters of this book dealing with the 
United States and with the British Dom- 
inions. Many states, however, which are 
not federal have also preferred to put their 
constitutions into written form. They may 
wish to make an easily recognizable dis- 
tinction between constitutional and other 
rules, and perhaps to give a special sanctity 
to the foimer by providing some special 
method for making changes in them. Again, 
when the whole system of a state's govern- 
ment is being recast, as it has been in 
recent years in France and Italy, a written 
constitution is necessary. 

Britain's Position 

But a constitution may be just as real 
although it has not been put into written 
form; foi it would be absurd to say that 
no state ever had a true constitution until 
the United States started the fashion, and 
equally absurd (though it has been said) to 
say that Britain has no constitution today. 
Of course we have a constitution, though 
we do not make a formal distinction 
between constitutional and other laws, and 
the same body. Parliament, can change or 
abrogate any law whatsoever and by the 
same procedure. The phrase “the sover- 
eignty of Parliament,” of which the impli- 
cations will be dealt with more fully in 
Chapter III of this book, expresses this 
theoretically absolute power, but as an 
American writer, Professor Mcllwain, 
has pointed out, that is really nothing but a 
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The distinction of this man's absolute rule 
was not the murder and imprisonment oj 
opponents , the regimentation of a people 
nor the pie pat at ion for a war of conquest . 
Rather was it the development of scientific 
methods m propagating lies , in wot king 
captives to death , in exterminating “ useless ” 
populations and in devising for whole nations 
varying conditions of slavery. The distinc- 
tion oj his country is that the majority oj 
its inhabitants accepted his rule , his party , 
his objects and his morality. 

fiction if it means that Parliament can do 
anything it likes. We all know that Parlia- 
ment cannot, that there are a host of moral 
and political checks which limit its powers 
as surely, though not, of course, as pre- 
cisely in matters of detail, as if they were 
written down. 

One result of our conservatism is that the 
British student of the Constitution is in a 
position not very unlike that of the 
medieval lawyer with his concept of a 
fundamental law of the state; neither of 
them has a formal text of the constitution 
to which he can appeal. 

Professor Mcllwain has added an 


explanation of the reason why wc have not 
followed the fashion and put our con- 
stitution into a written document beyond 
the reach of Parliament to change by its 
ordinary procedure. He thinks it is because 
the limitations on arbitrary rule have be- 
come so fixed in our national tradition that 
no threats against them seem serious 
enough to necessitate a formal code. That is 
a testimonial which Englishmen may be 
proud to receive; it should make them 
resolve that they will continue to deserve it. 

Responsible or Arbitrary Government 

Constitutionalism or absolutism, govern- 
ment by law or government by the arbitrary 
will of a ruler or a ruling class, is the 
issue which transcends in importance all 
other political issues in oui time. It is an 
old issue revived in a far more dangerous 
form than ever before. The vastly increased 
complexity of modern government, which 
is lendered inevitable by the vastly in- 
creased complexity of our industnalized 
civilization, has made strong government 
far more necessary than it has ever been; 
order is the most elementary of all our 
social needs. But can a constitutional 
government, a government in which all 
exercise of power is defined and limited by 
law, ensure this order? It can give men 
liberty, but if men come to doubt, as in 
many countries they have done, whether 
it can also give them order, they will be 
ready to sacrifice everything else to satisfy 
this primary need. They will give up the 
struggle, and throw their responsibilities on 
to the leader who offers to take them on his 
own shoulders. And today, when that 
surrender has once been made, the despot 
can fix his yoke with a firmness never 
possible before. There can be no going 
back ; no rising against the tyrant who turns 
out after all not to be the benevolent tyrant 
of men’s imagination, both because he can 
now command a physical force against 
which resistance is hopeless, and because 
he has learnt how to “condition” the very 
thoughts of his subjects to tolerate his 
rule. Somehow wc have to see that consti- 
tutionalism shall be given the power which 
alone will enable it to establish both order 
and liberty. 
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OUT Oh TUT NIGHTMARE 

Dining the years aftei the w ar the Get man people m the Western zone ha\e governed 
themselves with demon atic modeuilioti. The illustration shows the Bundestag- the lowet 
house of the West Gentian Parliament. 


Test Yourself 

1. What is the doctrine of the Social C ontract 7 

2. What is the fallacy which underlies all forms of the doctrine of the Social 
Contract ? 

3. Give a simple definition of law. 

4. What was Plato's idea of the best form of government ? 

5. What are the objections to this form of government? 

6. In many legal rules there is no question of justice or injustice; why then 
are they necessary ? 

7. What is a “constitutional" State? 

8. What is the main difference between the doctrines ol sovereignty o! 
Bodin and Hobbes? 

9. Why has Britain no written constitution? 

Answers will be found at the end oj the book. 




THE STATE OPENING OF PARLIAMENT 

In the British system of democratic government the reigning sovereign is nominal head of the 
State although without direct political power . The sovereign s function is consultative. The 
Parliamentary year begins in October and normally there is a state opening bv the sovereign 
at which a speech from the throne outlines the intended policy of the government. 


CHAPTER II 


THE MEANING OF DEMOCRACY 


T he Oxford Dictionary defines democ- 
racy m these terms: “Government by 
the people: that form of government in 
which the sovereign power resides in the 
people as a whole, and is exercised eithei 
directly by them (as in the small republics of 
antiquity), or by officers elected by them 
In modern use often more vaguely denoting 
a social slate in which all have equal lights, 
without hereditary or arbitrary differences 
of lank oi pnvilege ” 

This definition warns un that we shall 
find the w'ord democracy used in more 
senses than one, and that is one of the 
difficulties ol discussing the subject, too 
often the parties arc at cross purposes, and 
the same person may easily pass without 
being aware of it from one sense to another 
Originally theie is no doubt that demociacy 
is a political term, denoting a particular 
form oi method ol government, and this is 
still the most convenient usage of the w'oid 
But it has also acquired a secondary mean- 
ing in which it lefers not specifically to the 
form of government, but to the habits or 
manners of the mcmbcis of a society 
among themselves. The political and the 
social meanings arc obviously closely con- 
nected, for when a nation is democratic in 
the first sense, its members aie likely to 
regard themselves as socially equal to one 
another and so to be democratic in the 
secondary sense. But the two things do not 
always go together, for instance, m some 
ways British government is probably moie 
democratic than the American, but socially 
Americans are more democratic than we 
are, or at any rate than we were until vciy 
recently. 

But even if we decide to use the word 
democracy primarily, at any rate, as a politi- 
cal term, the ambiguities in its meaning are 
not at an end. Recent international con- 
troversies have made that painfully evident. 
The statesmen of the Soviet Union appear 
to use the word in a sense very different 
from that which it bears to us in Western 


Fuiope or America. Mr Vyshinsky, for- 
merly Soviet Vice-Commissar for Foreign 
Affairs, was reported to have made a 
speech in which he said: “Democrats are 
those who give their efforts to the service 
of the people, who are ready to sacrifice 
then lives, who work for the people, lot 
peasants, workers and intellectuals, for all 
who with their labour and toil create the 
things which they have the first right to 
use ” This would make the distinction 
between dcmociatic and other forms of 
government turn on the purpose for which 
the powers of government are used, where- 
as to our Western minds it turns on the 
way in which these powers are organized, 
even a pure autoeiacy, which to us is the 
very opposite of a democracy, might be a 
demociacy in Mr. Vyshinsky's sense, 
provided only that it was a genuinely 
benevolent autocracy, and indeed Lenin is 
repotted actually to have used the phrase 
“a democratic dictatorship.” That, on the 
Western view of demociacy, is an expres- 
sion to which it is quite impossible to give 
any intelligible meaning 

Democracy in its Western Sense 
There seems, in fact, to be a tendency for 
people to desenbe as democratic that form 
of government of which they most approve; 
the word is in danger of becoming merely a 
laudatory epithet. That may be partly due 
to the prestige that democracy acquired in 
the nineteenth century, the nations which 
then seemed to be making the best success 
of the business of government were those 
which wcie beginning to profess democ- 
racy as their ultimate ideal and were in 
many respects proceeding to democratize 
their institutions. Democracy was the 
fashionable political creed, and there was a 
feeling that a nation which desired to stand 
well in the world must at least profess the 
democratic faith, and outwardly at least, 
remodel its institutions according to the 
democratic pattern. The Nazi and Fascist 
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dictators used to provide a ludicrous illus- 
tration of this tendency, for their references 
10 democracy used to alternate between 
vitriolic abuse of democratic ideals and 
practice and boastful claims that their own 
systems wcic the only genuine embodi- 
ments of democracy . 

Words, no doubt, as Mumpty Dumpty 
told Alice, can be made to mean just what 
we choose them to mean, but it is a real 
burner to international undei standing that 
we do not all of us choose to make the woi d 
democracy mean the same thing. In this 
chaptei we shall use it in its Western sense. 
We shall not admit that a government is 
democratic merely because it may be a 
good government, nor that a government 
which adopts democratic forms is neces- 
sarily a good one. Democracy is m fact, a 
very exacting form of government ; it needs 
certain lather exceptional conditions if it is 
to succeed, and when these conditions are 
not present and a government none the less 
persists in giving its institutions a demo- 
cratic veneer, it can be a very bad form of 
government indeed. There is truth in the 
charge that by encouraging nations which 
were not ready for democracy to adopt 
democratic foims, the Treaty of Versailles 
paved the way for the dictators. 

Democracy in Practice 

There is still another difficulty in dis- 
cussing democracy. It is that there is not, 
and there nevei has been, a fully demo- 
cratic state to serve as a model foi analysis. 
There are only stales which are more 
nearly democratic than the general run of 
states, states which profess to believe in 
democracy and try more or less consist- 
ently to puige their institutions of those 
non-democialic elements which have been 
handed down in every constitution from 
the past. One of the points which it 
is most important for the student of 
democracy to realize from the outset is 
the novelty and the rarity of democratic 
ideals in the history of government. 
Democracy is not and never has been a 
realized tact; it is an ideal which a small 
minority ot mankind have sometimes 
adopted as the aim of government. But 
it is a positive ideal ; it is not to be identified 


merely with anti-fascism or “anti” any 
other particular form of government. The 
purpose of this chapter is to try to discover 
the essential elements of which this ideal 
consists. 

Thcie is one popular conception of the 
meaning of democracy which we can dis- 
miss at once as altogether too simple. 
Democracy is a Greek word, and literally 
it means “government by the people.” 
But that will not do. A whole people 
cannot govern. Even in the small city 
states of antiquity they did not do that, 
even if, when we speak of “the people,” 
we exclude, as they did, the slaves. It is 
only in the very simplest and smallest of 
societies that all the members can do the 
work of governing, and a society which 
is political is never so simple as to make 
that possible. In any modem state the 
notion of the whole people governing is 
merely absurd, they might as sensibly 
decide all to do their own plumbing or 
any other kind of necessary work that 
requires special aptitude and skill. Actual 
government is always and inevitably the 
business of a few, and, although it may 
sound paradoxical, it would be true to say 
that in a sense all governments are oli- 
garchies and cannot be anything else. 

Still, the literal meaning of the word 
democracy is not to be neglected, for it 
contains a clue which it is necessary to 
follow up. It docs truly inform us that 
the essence of democracy is to be found 
in a certain relation between the whole 
people and those who carry on their 
government. If we can discover what 
relation that is we shall know the meaning 
of democracy. 

Stated in its simplest terms the essence 
of the democratic faith is that every human 
being ought to count as an individual and 
in his own right in the state. The democrat 
holds that no man ought to be treated 
merely as a means to other men’s ends, 
as cannon fodder for an army, for instance, 
or as a “hand” in industry. He holds, 
too, that it is not merely the interests of 
every individual that ought to count in 
government; forms of government other 
than the democratic may act benevolently 
towards the individual and make his 
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THF. RIGHl TO DISAGREE 

No man ought to he Heated merely as a means to other men's ends. So think v the democrat 
But when civilization reverts to barbarism what happens ? Hie wire entanglement of the 
twentieth century is cheaper but no less efficacious than medieval stone and chain. 


interests their primary concern, and per- 
haps look after them more wisely than 
he will himself. But that is not enough. 
A man is himself, an individual human 
being, possessed of capacities for develop- 
ment which ought not to be barred. His 
wishes and opinions, even his prejudices, 
ought to count as well as his interests; he 
must have the opportunity to express them, 
and the right to have them weighed as 
part of the process by which the common 
policy of the community is formed. 

This ultimate value of the individual for 
his own sake, which democracy asserts and 
from which all political philosophy ought 
to start, is sometimes obscured by meta- 
phors which we use to bring out some par- 
ticular aspect of the relation in which the 
state stands to the individuals who compose 
it. Metaphors from mechanics suggest that 
the individual resembles a cog in a machine, 
and metaphors from biology that he is like 
the limb of a body, the “body politic,” 
which is the state. Such comparisons are 


often instructive, but when they are taken 
literally, as they too often arc, they can 
become utterly misleading. They obscure 
the essential fact of the separate human 
personality of every member of the state. 

Perhaps at this point it may be desirable 
to guard against a possible misunderstand- 
ing ol what has just been said. When the 
democrat insists on the ultimate value of 
the individual, he is not to be taken as 
ranging himself on the side of that theory 
of the object of government which we call 
“individualism” in contrast to collectivism 
or socialism. That contrast raises a totally 
different issue, and a state may pursue 
either policy without ceasing to be a 
democracy. The opposite of the demo- 
cratic view of the individual in the scheme 
of things is not collectivism; it is the 
totalitarian view, the view which was 
expressed, for instance, by Mussolini when 
he wrote that “everything is m the state, 
and nothing human or spiritual exists, 
much less has value, outside the state. 
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Outside the state there can be neither 
individuals nor groups, political parties, 
associations, syndicates, classes.” 

The democrat's faith is that the state 
exists for the sake of men, and not to be 
their master. It has been expressed by 
Dr. Figgis, in his (lunches in the Modem 
State , in words which wc may set beside 
these ter i iblc words of M ussolini : “Whether 
the doctrine of omnipotence be proclaimed 
in C hinch or State, whether it take the 
form of monarchy by divine light or the 
sovereignty of the people, always and 
everywhere this doctiinc is false; for 
whether or no man can frame a logical 
theory to express the fact, the great fact 
at the root of all human society is that 
man is a person, a spiritual being; and 
that no powei — not even a religious society 
— is absolute, but in the last resort his 
allegiance to his own conscience is final.” 

Achievements of Democracy 
This claim that we have been making 
for democracy may seem unreal or even 
hypocritical when we compare it with the 
achievement ot any actual piofessedlv 
democratic state, and the anti-democrat 
has no stronger debating point than this 
contiust between the loftiness of the ideal 
and its imperfect leah/ation. But almost 
any creed can be made to look ridiculous 
by contrasting its profession with its 
practice. We shall sec, too, later, that most 
of the defects which arc developed by 
dcmoeiacy in practice are not peculiar to 
it; they are defects in the piactice of the 
difficult art of human government, and 
they are only more conspicuous in 
democracy because they stand in greater 
contrast with its professions, and because 
they are more likely to be seen by all the 
world and therefore to be made the targets 
of public criticism. 

There is also another answer to the 
critic who points triumphantly to the 
failures of democracy. No fair-minded 
man who looks back on its achievements 
in the short period, not more than about 
two generations, during which the demo- 
cratic ideal has been generally accepted 
as the aim of law and government in, for 
example, Britain, will be inclined to sneer 


at what has been done, by improvements 
in the lot of the ordinary man, to assert 
the value of the individual in his own 
right and not as a mere anonymous unit 
in the mass. 

Duiuig the Second World War, Mr. 
J. R. Clyncs wrote a very remarkable little 
pamphlet entitled When I Remember , and 
in this he contrasted the life of the average 
Englishman today with what it was when 
he was a boy. “England has been changed,” 
he w rote, “as though at the sweep of a 
wizaid's wand. But there was no wizard. 
We have had a revolution, too, and I 
think it is time we spoke of it aloud for 
dictators to hear.” 

It is another way of expressing this 
value, which democracy sets on the indi- 
vidual, to say that it refuses to identify 
the slate with the whole of society. It holds 
that the state is merely one aspect of 
society, a very important aspect certainly, 
but still only one amongst others. The 
state is society organized for political pui- 
poses, for the purposes of law and govern- 
ment, and it must not claim, and must 
never be allowed, to absorb all our social 
relations and purposes. Once it docs so, 
that is totalitarianism, in whatever guise it 
may present itself. 

Loyalties of the Democrat 

The democrat holds that outside the 
state not only does every man exist as an 
individual in his own right, but that he 
may and should have other loyalties, to 
church, parties, unions, clubs, to innumci- 
able associations which he forms freely 
for himself, and which the state no more 
creates for him than it creates the family 
into which he is born. These other non- 
pohtical associations have a social value 
which is inestimable. Not only do they 
bring variety and interest into the indi- 
vidual’s life, but they are the very stuff 
which makes it possible for a democratic 
system of government to be a success. 
They lead to the perpetual interchanging 
of ideas between man and man, and so 
to the understanding of the other man's 
point of view and the recognition that our 
own is not the only reasonable one. Thus 
they tend to make men tolerant of their 
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JOHN STUART MILL 

Hen to / he theories of government of John Locke and Jeremy Bent ham, John Stuait Mill 
gicatlv influenced nineteenth-century political thought with his essays “ On Liberty and 
“ Representative Government." He was not so strictly in support of Bent ham's utilitarianism 
as to be unaware that the individual in society must not be submerged by the mass. 


differences and more ready to work to- 
gether in spjte of them, and that spirit is 
essential to make democracy a success. 

How does democracy set out to translate 
these ideals into practice? The first 
essential is so to organize the machinery 
of government as to ensure that the holdeis 
of governing power shall be accountable 
to the people as a whole for the use to 
which they put it. Power which is respon- 
sible to no one cannot be trusted to be or 
at least to remain benevolent. Democrats 
believe that Lord Acton was right when he 
wrote in a passage which has been 


quoted many hundreds of times, but 
which is still true, that all power tends to 
corrupt, and absolute power corrupts 
absolutely. We can believe that without 
subscribing to a view which history has 
contradicted over and over again, that 
those who govern always do so in their 
own interests or in the interests of the 
class to which they belong. That extreme 
view is just as untrue as it would be to 
say that by some law of our nature we 
are all of us purely selfish all the time; 
which in fact was just what Hobbes did 
assume as the foundation of his political 
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theory, and what makes of The Leviathan , 
for all his genius, one of the most mis- 
leading books ever written The reason 
why power should always be made account- 
able to the people is not that otherwise 
it never would be used in the general 
interest, but that it may not be, and it is 
better to be on the safe side. 

Inefficiency of Despotism 
But there is another and a deeper reason 
which ought to lead us to the same con- 
clusion. It is one that John Stuart Mill 
pointed out long ago in his Representative 
Government. Despotism, he said, however 
enlightened and efficient it may be, is 
never the best form of government, 
because it cannot produce the highest type 
of men, and the ultimate test of the merit 
of any government is the quality of the 
men that it produces. The object of 
government is not merely to make men 
comfortable and contented; it is also to 
educate them, or to create an atmosphere 
in which they can educate themselves, in 
short, to make a nation not of robots, but 
of men who can contribute something to 
the common good and not merely accept 
its bounties. 

The making of power accountable to 
the whole people involves an important 
question in the theory of democracy, the 
question of the part that consent does or 
can play in government. Are we to say 
that democracy is just another name for 
government by consent of the governed, 
and if we do say that what exactly do we 
mean by it? 

Some writers have told us that govern- 
ment by consent is a contradiction in 
terms, because the very object of govern- 
ment is to compel men to do what they 
do not want to do of themselves. Govern- 
ment must therefore rest on force. On 
the other hand, others have said exactly 
the opposite, and argued that government 
always rests on consent because it can rest 
on nothing else; it ceases to exist if the 
governed refuse to obey, and that is true 
even of a dictatorship. Both these answers 
are too simple, but the second is nearer 
to the truth than the first. 

The substratum of truth in the first view 


is that a government can never dispense 
altogether with the command of foice; it 
must be able to compel men to do what 
they do not want to do, or to prevent 
them doing what they do want to do. 
That is true; but it is also true that if a 
government has to use force except in 
emergencies and against malcontents who 
are in a minority it will not last long. 
Hence it is not true to say that all govern- 
ment rests on foice, for it is only by the 
consent of the governed or of a sulficiently 
stiong part of them that a government 
can be empowered to use force. In that 
sense, therefore, it is true to say that 
government does and must rest on consent, 
but since that is true of all government, 
the consent of the governed cannot be the 
chief quality that distinguishes democracy 
from the other forms 

Consent of the Governed 
In any case this popular explanation 
does not help us much towards undei- 
standmg the essence of democracy, for as 
soon as we begin to test the consent 
explanation, it breaks down. It is mani- 
festly untrue, for example, to say that in 
a democracy every individual must have 
a right to consent or not to consent to 
every act of government ; no system of 
government would be woikable on those 
lines, and democracy must at least show 
that it is a practicable system. Nor does 
it help the argument to say that we must 
be taken to consent to all governmental 
acts through those whom we choose to 
represent us; in any case that would be a 
fiction, for when we elect our representatives 
no such intention as that is present to our 
minds, and we may even have done our 
best to prevent our so-called representative 
from representing us by voting against 
him, or he in his turn may have voted 
against the particular measure of govern- 
ment to which it is sought to show that 
we have somehow consented by proxy. 

On the whole the true relation between 
government and consent seems to be some- 
thing like this: that no government can 
long endure unless the majority, or the 
strongest part of those who live under it, 
consent to accept the system under which 
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the government is conducted. Consent in 
detail is not necessary, but acceptance of 
this system as a whole is. That applies to 
all government, and to that extent it is 
immaterial how the consent has been pro- 
duced. It may be the result of intellectual 
conviction, or of mere habit or inertia, or 
of the mass hysteria which totalitarian 
technique has carried in our days to heights 
hitherto undreamed of. That which dis- 
tinguishes democracy from other forms of 
government in this matter of consent is 
only that there the consent is both wide- 
spread and freely given by men to whom 
the means of forming their own opinions 
arc open if they choose to use them. 

The mechanism whereby democracy in 
modern times has tried to secuic that 
governments shall be accountable in repre- 
sentative government. It may be that other 
means could be devised, but it does not 
appear that anyone has yet done so, and 
for practical purposes we may lake it that 
modern democracy is a form of repre- 
sentative government. That does not mean 
that representative government is neces- 
sarily democratic. Britain had a system 
of representative government in the eight- 
eenth century, and even later, which made 
government accountable, though only to 
a privileged minority, but this was not a 
democratic system, and very few people 
had then conceived the idea that it ought 
to be. To make representative govern- 
ment democratic it must be made account- 
able to the people as a whole, and the 
practical means of doing this is that all 
should share in choosing certain persons 
who are to “represent” them in the 
machinery of government, that is to say, 
that every man and woman not disqualified 
by youth or mental incapacity or in a few 
other ways, should be given the right to 
vote. 

This democratic insistence that some 
control over their own government ought 
to be given to the whole people needs 
defending, for on the face of it it is not 
obviously a sensible arrangement. Even 
the most enthusiastic of democrats does 
not believe that all the people are wise 
and good, or that all of them have either 
the time or the inclination or the capacity 

gal — b 


to understand the intricate and often very 
technical questions that come up for 
decision in modern government. He 
knows, quite as well as the anti-democrat 
docs, that the opinions of the average man 
on, say, the gold standard, or the nationaliz- 
ation of this or that industry, or the future 
of Indian government, are worthless, and 
that if a great number of average men 
join together to tiy to dictate govern- 
mental decisions on such matteis as these 
they may easily produce a dangerous 
situation for the country. Yet though he 
recognizes all this, the demociat persists 
in thinking that the average man ought 
to have a voice to which the government 
must listen. 

But what sort of a voice should it be ? 
Not, it seems, for the reasons which have 
just been mentioned, a voice in deciding 
every particular issue on which the govern- 
ment must take a decision. That is “direct” 
democracy, or “democracy by plebiscite” 
as it has been expressively called, and the 
literal meaning of the word, government by 
the people, rather suggests that democracy 
ought to be made as direct as it can be 
There is a temptation to regard govern- 
ment by the whole people as the ideal, 
and to say that, though we have unfortu- 
nately to recognize that its full realization 
is not possible, still any device which brings 
us nearer to it must be democratic. But 
there aie many dangers for democracy 
if democrats yield to this temptation. 

Dangers of Direct Representation 

One danger is that to decide particulai 
issues of government m this way is not at 
all likely to produce wise decisions. It 
may be useful in exceptional cases to ask 
the whole people to say yes or no to some 
very important proposal ; no doubt it was 
right to submit the new draft of a French 
Constitution to be decided by referendum 
as was done. But most questions cannot 
be well decided by this method, and if the 
people are asked too many, they will lose 
interest and the answers will cease to 
represent a definite opinion of any value. 

Another danger is that to place power 
of direct government in the hands of the 
people as a whole inevitably weakens the 
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NAPOLION f ROM DFMOCRAT TO TYRANT 
Napoleon hailed as a libeiator when he fnst came to power, but as his hold on Lm ope 
grew more potent he jound himself in the role of a tyrant. This was the pait that James 
Ciillrav cast him for in a series of savage caricatures — this one showing Napoleon as a bahei 
producing from the oven his latest batch oj kings 


position of the actual government, and 
weak government is always bad govern- 
ment. That is one of the hardest lessons 
that the democrat has to learn. Yet 
experience shows that nothing more surely 
paves the way to dictatorship than weak 
and inefficient government, and that has 
become more true than ever in out own 
days, when men's ordinary lives and liveli- 
hoods depend so intimately on the main- 
tenance of a stable order in the state. 
Men will put up with very evil forms of 
government if they become convinced that 
only by doing so can their elementary need 
for order in their daily lives be satisfied, 
and that is just what the would-be dictator 
promises them. 

Democrats have always been tempted 
to identify democracy with weak govern- 
ment, and perhaps part of the explanation 
lies in the history of democratic theory. 
Some of the early democrats did frankly 


think that weakness and democracy went 
together, but that was because in their 
day the fight for democracy necessarily 
took the form of attacking the abuses of 
strong non-democratic power in existing 
governments. They were less concerned 
with the question of what was to be put 
in the place of this power when it had 
been destroyed, and they had more con- 
fidence in the rationality and essential 
goodness of men, if only they could be 
released from tyrannical governments, than 
we have today. The democrat of today 
has no such excuse. His task is not how 
to destroy, but to construct, to make 
democracy efficient so that it can hold 
its own in a dangerous world. 

There is another danger, more insidious 
than this, in supposing that democracy 
ought as far as possible to retain its original 
etymological meaning. If we believe that 
the whole people ought to govern, we shall 
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be tempted to go a step further and hold 
that there can be no legitimate limits to 
the people’s powers, and to say that is to 
take the first step towards totalitarianism. 
That is what makes any doctrine of the 
“sovereignty of the people” so dangerous 
to true democracy; it converts democracy, 
which starts with respect for the individual 
as its fundamental tenet, into the despotism 
of the mass. French experience has con- 
firmed this view of the natural consequences 
of the doctrine more than once; their 
Revolution, which started with liberty, 
equality, and fraternity for its slogan, 
ended in Napoleon. Absolute power is 
inconsistent with democracy whether it 
rests in the hands of the people or of an 
autocrat, it is only if a government is 
constitutional that it can be democratic, 
a government, that is to say, which is 
piecludcd, either by law, as in the United 
States, or bv tradition and convention as 
stiong as any law, as in Britain, from 
too great intrusion on the tundamental 
liberties of our private lives 

The People’s Choice 

All this leads to the conclusion that 
repiesentatise democracy is not a second- 
best brand of democracy which we put 
up with only because direct democracy is 
impracticable. It is the genuine article, 
because it places on the people as a whole 
a function which they are qualified to 
perform, and not one which is beyond 
then* range and dangerous for them to 
under take. All that it requires us to believe 
is that the people as a whole arc capable 
of pronouncing on the broad issues of 
politics, and especially of choosing the 
leaders by whom they will be governed, 
and of changing those leaders when they 
think that other leaders would do the job 
better. 

To believe that does not strain our 
credulity. Even if the people make mis- 
takes, as of course they will, the democrat 
still believes that this function of ultimate 
control ought to belong to them. He 
remembers that it is the life of the ordinary 
man that acts of government will affect, 
and that the best way of ensuring that 
those interests will be fairly treated is to 


let him have his say; and he knows that 
unless he is allowed this say, the govern- 
ment can never be sure how far it can 
lead him, and whether he will back it 
in the policies to which it is bound to 
commit the country, and which can only 
be effective if he does 

The Alternative 

But the final and decisive justification 
for making government accountable to 
the people is that the alternative — non- 
dcmocratic government imposes on the 
governed an indignity to which no man 
or woman should be required to submit, 
namely, that of being treated, however 
benevolently, as merely an object of 
government. Just as in economic life no 
one should be required to live on charity, 
so in political life no one should be expected 
to live at the mercy of irresponsible rulers. 
This ultimate justification of democracy 
has been eloquently put by a recent writer. 
Dr. Schwarzschild, m his World in Trance. 
“More than ever before,” he writes, “have 
we reason to think that democracy is 
relatively the most desirable form of social 
organization. But less than ever before 
have wc reason to think that democracy is 
desirable because it is an automatic ex- 
pression of collective wisdom. Democracy 
is desitable for entirely different reasons; 
because it alone tends to secure the in- 
dispensable minimum of freedom, rights, 
and dignity for the individual. But as 
far as wisdom is concerned, the will of the 
people is as confused and questionable a 
source of decision as any other. The best 
democrat is not the man who denies this, 
but the man who knows it and remains 
a democrat notwithstanding.” 

The mere right of voting does not of 
itself lake us very far towards the realiza- 
tion of democracy. It existed m Hitler's 
Germany, and Germans were frequently 
called upon to exercise it. Whether the 
right to vote is more than an idle formality 
depends upon how it can be exercised, on 
whether the voter can cast his vote for a 
candidate of his own choice. But even 
if a man is free to vote exactly as he likes, 
he can only vote effectively if the electorate 
is organized, and this brings us to the 
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importance of the function that political 
parties perform in the practical working 
of democracy. Men do not by nature all 
think alike, though the modern totalitarian 
states have discovered methods by which 
they can almost be made to do so and 
those few who persist in thinking for 
themselves be made at least to act as 
though they thought like the majority. 

In a free state it is certain that there 
will be an almost infinite variety of 
political opinions, and the formation of 
parties is absolutely essential to avoid the 
chaos that would otherwise ensue. Even 
the members of the same party will not 
all think alike on every mallei on which 
the party has to take a line , indeed, some 
compromise in our opinions is essential 
to enable parties to formulate and propa- 
gate their progiammes, and to preserve 
the unity without which they cannot act 
effectively at all. To sneer at such com- 
promise is to criticize life in general. Foi 
no society whatever can exist unless its 
members are willing to defer to one 
another, and to compromise on non- 
essentials. 

It is true of course there is a limit, and 
everyone must decide for himself when it 
is reached. But we choose our party 
because we think that on the whole we 
are likely to find ourselves agreeing with 
most of the views that it will advocate, 
and we know that if it strains our loyalty 
too far we can leave it and join another. 

Opposition a Necessity 

That implies of course that there must 
be more than one party in the state. The 
one-party state is literally a contradiction 
in terms; the very word “party” implies 
that there are others outside it, and the 
“one-party” state can only mean that one 
section of the people arrogates to itself 
the sole right to organize itself for joint 
action in political affairs and denies the 
rest the right to organize themselves in a 
similar way. More than one party is 
essential, too, in the working of democracy 
because if a government is to be made 
accountable it must be exposed to criticism, 
and effective criticism must be organized 
and can only be brought to bear by col- 


lective action. Thus a tolerated opposition 
is as much an essential part of democracy 
as the government itself. 

In Britain this has been recognized so 
fully that an official salary is actually paid 
to the opposition leader. To the anti- 
democrat that must appear the height of 
absurdity; and certainly it docs seem para- 
doxical that Englishmen should choose 
their own government and then pay some- 
one whom they have not chosen to oppose 
it in every way he can. Yet the arrange- 
ment is a peifectly logical result of applying 
to the operation of government the demo- 
cratic method, which is the all-important 
method of discussion 

Freedom of Discussion 

Freedom of discussion and as much of 
it as possible in public and in private is 
the very life-blood of democracy, and 
nothing is more foolish than to sneer at 
Parliament, as some people do, as a “talk- 
ing shop. ' It is just because Parliament 
is a place for talk, and often for very good 
talk, that it is so immensely valuable. 

What makes freedom of discussion so 
vital is that if the accountability of govern- 
ments is to be a real thing, it is essential that 
all the arguments for and against what they 
propose to do should be expressed. There 
are always arguments both for and against 
any governmental measure, and even if 
the arguments on one side or the other 
are weak, it is still important that they 
should be expressed since otherwise it can- 
not be seen how strong the better argu- 
ment is. Moreover, not only are decisions 
more likely to be wise when they are 
arrived at after consideration of all that 
can be said against them than if they are 
taken in ignorance of the counter case; 
but they are also more likely to be accepted 
willingly by those whom they will affect 
and so to conduce to the smooth running 
of the machinery of government. 

Freedom of discussion is one example 
of the freedoms which we sometimes refer 
to collectively as “civil liberties,” liberty 
of the person, of speech, of the Press, of 
access to sources of information, and so 
on, and none of these can exist without 
the others. They are all causes which 
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SECRET VOTING IN A DEMOCRACY 

Tod voters place a cross on their ballot paper opposite the name oj the candidate whom they 
favour. The paper is folded and placed , unsigned, in the ballot box which is afterwards 
sealed and taken to a safe place for the count. 
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LIFE CYCLE OF 

Mussolini was a soldier in the First World War — quite human. A socialist politician , 
he rose to power bv turning his back on socialist p/inciples As dictator he needed a 
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democracy is bound by its own principles 
to uphold; or perhaps it would be truer 
to say that they arc the soil out of which 
democracy grows. 

In a speech which he made in August, 
1944, Mi. Winston Churchill summed up 
these liberties in a few questions which 
might well sei ve as tests of the sinceiity 
of any regime which claims to be demo- 
cratic 

“Is there," he said, “the right to free 
expression of opinion and of opposition 
and criticism of the government of the 
day? Ha\c the people the light to turn 
out a government of which they disapprove, 
and are constitutional means provided by 
which they can make their will apparent 9 
Are their courts of justice fiee from 
violence by the executive, and free of all 
fhieats of such violence and all association 
with any particular political parties? Will 
these courts administer open and well- 
established laws which are associated in 
the human mind with the broad principles 
of decency and justice 9 Will there be fair 
play for the poor as well as for the rich, 
for private persons as well as government 
officials? Will the lights of the individual, 
subject to his duties to the state, be 
maintained and asserted and exalted? Is 
the ordinary peasant and workman, earn- 
ing a living by daily toil and striving to 
bung up a family, free fiom the fear that 
some grim police organization under the 
control of a single party, like the Gestapo 
started by the Nazi and Fascist parties, 
will tap him on the shoulder and pack 
him oil’ without fair or open trial to bondage 
or ill-treatment?” 

Rights of Majorities and Minorities 

Much of w'hut has been said above has 
assumed one obvious element in the demo- 
cratic method of government, namely, that 
it is a system of majority rule; and perhaps 
the right of a majority to rule a minority 
is not self-evident, and we ought to con- 
sider how it can be justified. A short and 
not a bad answer to that question is that 
since men cannot live together without 
government of some sort, and since they 
are not in the least likely all to agree 
always on the policies that their govern- 


ment should follow, the only alternative 
to the rule of the majority is the rule of a 
minority, and for that it would be even 
more difficult to provide a satisfactory 
defence. 

Majority rule, therefore, can be defended 
without it being necessary for the democrat 
to pretend to believe that the majority are 
always wise and right. Certainly they are 
not, but the reasons why the democrat 
rejects the idea of entrusting the govern- 
ment to the wisest few, even if these could 
be identified with any certainty, are the 
same as those which make him demand 
that it should be accountable to the whole 
of the people, and of these we have already 
spoken. But most democrats would also 
maintain, though this may be a matter 
of faith rather than something which they 
prove, that on the whole the majority are 
at least as likely, and probably more 
likely, to be right than the minority. In 
any case there is no better alternative until 
all men think alike. 

When Democracy Fails 

All the same it is only on certain con- 
ditions that the rule of the majority can 
be made consistent with democracy, and 
the states in which these conditions are 
satisfied are unfortunately the exceptions. 
In the first place it is difficult for any 
state in which the majority is not variable, 
but fixed and permanent, to be genuinely 
democratic. If there is a rift between rich 
and poor, or between the members of 
different races, 01 between the adherents 
of different religions, a rift which goes so 
deep that people feel themselves to be not 
one nation but more than one, then, if 
the machinery of democracy is set up, it 
will almost certainly lead to one class or 
one race or one religion always forming 
the majority which controls the govern- 
ment. In such a case the essential quality 
of democracy, that the government should 
be accountable to the whole people and 
not only to a section of it, cannot be 
realized. The facade of democracy may 
be preserved, but there will be no reality 
behind it. The rulers will rule because 
they are more numerous or stionger than 
the ruled, and not because the right of 




THE PENDULUM SWING OF POLITICS 

The diagram shows the result of Parliamentary elections since the Reform Bill of 1832. 
Tkl approximate extent of the government majority at each election may be seen by glancing 
at the figures on the curve at the foot. 
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WINSTON CHURCHILL 

More than once in this cent in y has British history 
icfuted the idea that democracy could not produce 
leaders capable of coping with world shaking events. 
Churchill withstood the woist his dictator-enemies could 
do, and saw them into the abyss. 


ruling is accorded to them by 
the working of a system which 
all accept because it is fair to 
all of them. The political 
pendulum will not swing, and 
the clock will stop. This, of 
course, is one of the factors 
which make it so difficult to 
envisage a working democracy 
in countries such as South 
Africa or Northern Ireland. 

There are indeed political 
devices which, if other con- 
ditions are favourable, may 
bridge the gulf which divides 
from one another difTercnt 
communities living in the same 
state. One of these is federalism, 
which has helped English and 
I rcnch Canadians to work 
together in a democratic sys- 
tem. But for federation to help, 
the minority must be localized 
and that is not always the case. 

Or again the rift may be too 
deep to be bridged in that way. 

All this does not mean that a 
majority community will neces- 
sarily oppress a minority, 
though it is too often inclined 
to do so ; nor that there cannot 
be effective constitutional 
guarantees of minority rights. 

But it does mean that it is 
not easy for the government, under winch 
both have to live, to be genuinely demo- 
cratic. 

The existence of a communal division 
resulting in the permanent constitution of 
the majority and the minority respectively 
is only an extreme instance of a wider 
difficulty. Democracy can only work 
smoothly when there is a sort of tacit 
understanding that neither majority nor 
minority will push things to extremes, that 
the majority will let the minority have its 
say, and the minority will not unreasonably 
obstruct the majority’s will. One or both 
of these things is likely to happen if some 
fundamental question about the nature of 
the system is unsettled, or if some fair- 
sized minority refuses to regard it as 
settled. That was one of the difficulties 


m France under the Third Republic. 
Socially Frenchmen are moic democratic 
than the British are, but they made less 
of a success of democracy as a system of 
government than the British have been 
able to do. In Britain the majority and 
the minority have always known that they 
were likely within a measurable time to 
exchange their roles, and that is a prospect 
which encourages moderation in both. 

After this rapid survey of the meaning 
of democracy and of some of the con- 
ditions which are needed to make it work 
we may pass on to consider some of the 
criticisms which the anti-democrat com- 
monly makes against it. 

One of the commonest, but also one of 
the least well-founded of these is that 
democracy by its very constitution is an 
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inefficient plan of government. Obviously 
any government will be inefficient if it 
places in positions of power men who are 
themselves incompetent or corrupt, but 
the suggestion is that incompetence and 
corruption are more likely to rise to 
the top in a democracy than they are in 
other forms of government. Yet if we 
look at some of the factors which go to 
make a government efficient or inefficient, 
it does not seem that the iccord of 
democracy need fear comparison with 
autocratic forms of government. 

Take, for example, the question of 
leadership, which is one of the pioblems 
which the anti-democrat is inclined to 
boast that autocracy is better qualified to 
solve. We have only to compare Franklin 
Roosevelt or Winston ( huichill as leaders 
with Hitler or Mussolini, to see how 
ridiculous it would be to assume either 
that democracy never can, or that autocracy 
necessarily does, produce gieat leaders of 
men. Of course there have been great 
autocrats, but autocrats are not necessarily 
great. Nor, of course, are all the leaders 
of democracy great. 

But there is one problem of leadership 
that autocracy can never solve, the problem 
of succession to power when the autocrat 
dies or is overthrown. A British General 
Election or the election of a president in 
the United States is sometimes accom- 
panied by circumstances which aie regret- 
tably sordid, but they arc none the less 
magnificent vindications of the capacity 
of democracy to solve this essential 
problem of government. When the General 
Election of 1945 transferred the power in 
Britain to new hands, it was so much 
a matter of course that the change would 
be accepted without question by all, even 
by those who very much disliked it, that 
Englishmen hardly realized what a model 
of good and stable government they were 
providing in the midst of a world in chaos. 

Democracy and Efficiency 

Take another element that goes to make 
up the efficiency of a government, the 
capacity at need to take decisions promptly. 
In that respect it is often supposed, even by 
those who are in general sympathy with 


democratic ideals, that democracy is by 
its nature weak. A government which 
depends on popular support is, it is said, 
incapable of taking any but short-sighted 
views; its people will not face unpleasant 
fac's, and they tend to prefer leaders who 
will follow rather than lead opinion and do 
not dare to tell the people what they know 
they do not want to hear. All that is often 
true of democ acy in action, hut is it more 
true of democracy than of other forms of 
government? Or if it is, is it not more than 
balanced by even more dangerous defects 
in autocracy 7 Hitler and Mussolini were 
not particularly far-seeing in their estimates 
of the situations with which they had to 
deal ; ovci and over again their calculations 
went wrong utterly and disastrously. It 
may be that they were able to take then- 
decisions promptly, without the exasperat- 
ing delays that a democratic system so often 
entails, though even on that point the 
record shows that democracies arc not 
incapable of acting promptly and decisively 
when they arc convinced that it is necessary. 

The Autocrat’s Handicap 

But it is even more important that deci- 
sions should be right than that they should 
be prompt. In the last decade we have 
witnessed the tremendous drama of the 
wrong decisions of all-powerful autocrats 
carrying their nations into the abyss. One 
of the handicaps from which the autocrat 
suffers is that he cannot be sure that all 
the information which is relevant to a wise 
decision is before him, for his own system 
has closed most of the sources which ought 
to provide it. He has deprived himself of 
the lessons to be learnt from public discus- 
sion and criticism, and those on whom he 
depends to keep him informed are tempted 
to tell him only what they know their 
master wants to hear, just as the leader of a 
democracy may be tempted to flatter his 
master, the people. 

But we have been discussing efficiency as 
though it were an absolute quality, whereas 
it is always relative to an end in view. If, 
for instance, one government makes pre- 
paration for war its all-engrossing purpose, 
then, if war breaks out, it is certainly likely 
to be more efficient for war than one whose 
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main purpose has been something different. 
But that will be true whatever kind of 
government it may be, just as true when it is 
a democracy, if we can imagine a democ- 
racy making war its primary purpose, as 
when it is an autocracy. The truth is that 
any comparison between one form of 
government and another in respect of 
efficiency is meaningless unless their pur- 
poses are the same. 

There is, then, little substance in the 
criticisms which democrats have to meet 
so far as these are based on the supposed 
immunity of other forms of government 
from the defects which are charged against 
democracy. But the attack is harder to 
meet when the critic points to the difficul- 
ties of translating democratic ideals into 
practice and to the distance by which all 
actual governments which profess to be 
democratic fall short of realizing them. 

An American writer. Professor Merriam, 
has pointed out two dangerous tendencies 
in modern democracy, neither of which was 
foreseen either by its friends or by its 
enemies in the nineteenth century. No one 
foresaw that if people were given the vote 
so many of them would not think it worth 
while to use it, and no one foresaw how 
easily men might be induced to use their 
votes to elect representatives, not of the 
general interest so far as they were able to 
judge it, but of special interests able in one 
way or another to deflect their judgments. 
Such developments are symptoms of that 
widespread disillusionment with politics in 
general, which is one of the contrasts 
between this century and the last. They 
show what an exacting method of govern- 
ment democracy is. But all that democratic 
institutions can do, as a Prime Minister 
of the Netherlands, Dr. Gerbrandy, said 
during the Second World War, is to create 
the possibility of good government; they 
can never ensure it. 

Economic Democracy 

This chapter has discussed democracy as 
a political term, descriptive of a particular 
manner in which states may be ruled. But 
it is sometimes claimed today that there 
ought to be, as well as a political, an 
economic democracy. Such a claim seems 


to involve a certain confusion of thought, 
for if we are to take the term “economic 
democracy” in its natural sense, it suggests 
something which those who make the 
demand in all probability do not mean. 

They do not mean that the workers 
in a factory, for instance, should form them- 
selves into parties and elect and dismiss the 
management by majority vote; if they were 
challenged, they would probably admit 
that a business, hardly less than an army, 
can only be carried on by a body of men 
who arc prepared to submit to discipline. 
That does not mean that the discipline must 
be autocratically imposed, or that manage- 
ment is under no obligation to take counsel 
with the workers as to the conditions in 
which they are to work. It means only that 
the analogy between a state and a business, 
which the term economic democracy im- 
plies, will not hold, and that improvement 
in industrial relations must be sought in 
other ways, in the development, for instance 
of trade unions and works councils as 
integral parts of industrial organization. 

Reason for Discontent 

But though economic democracy is a 
misleading term, the demand for it goes 
deeper than any question of the proper 
relation between management and workers, 
and in itself it is not only a reasonable 
demand, but one which political democracy 
will neglect at its peril. It springs from the 
feeling that the progress of democracy has 
not done all that men expected it would do 
to improve the living conditions of the 
ordinary man. His civil rights may be 
reasonably secure, his standard of living 
may have been bettered, and he may have 
his share in the making and the unmaking 
of the government which is supposed to 
have his welfare for its aim. But he often 
feels that all this does not really make him 
the master of his own fate, that he is still in 
the grip of powers which he does not 
understand and which he has no means of 
controlling. 

No doubt, part of this malaise is un- 
reasonable; we well know that man never 
is, but always seeks to be, blest. But it 
is also due to the feeling that there has been 
a time-lag between the subjection of politi- 
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cal power to social ends, which democracy 
has largely achieved, and the still imperfect 
subjection of economic power to the same 
ends. 

Certainly economic power is more 
elusive than political and therefore more 
difficult to control. But there is also a 
historical explanation. Democratic theory 
evolved and won its triumphs during a 
period when laissez-faire was the generally 
accepted philosophy of govern mem, and 
when in particular the rights of property 
were regarded as being entitled to a respect 
which now seems exaggerated. It was not, 
therefore, originally a part of the demo- 
cratic ideal to subject the holders of econo- 
mic power to popular control ; rather it was 
intended to secure their rights from the 
arbitrary interference of the political power. 
But in so far as democrats were content to 
limit their aims in this way, they were 
acquiescing in a state of things in which one 
form of power over men’s lives, that very 
form which the development of industry 
and of finance was making ever moic and 
more pervasive, would be left unconi i oiled ; 


the holders of political power were to be 
made accountable, but the holders of 
private power were not. 

No doubt that is an over-simplified 
account of the story , democratic ideals 
we.e never so purely political as it may 
seem to imply, nor were the rights of 
property ever treated as absolute. But it 
perhaps expresses a feeling that lies behind 
the demand fc. the extension of democracy 
into the economic field, the feeling that to 
control political power is a shadowy thing 
unless that powei can also be made the 
instrument for the more effective control of 
economic power. The crucial question is 
rather one of pace than of the end in view, 
for democracy has already made enormous 
progress m this direction. But one of the 
dangers which confront it today is that 
those to whom the pace still seems too slow 
may be tempted to turn from democracy 
and to seek other means of subjecting 
economic power to social ends. The rise 
and the fall of fascism have pointed a 
moral both for democrats and for their 
impatient critics. 


Test Yourself 

1. Does democracy today mean “Government by the people”? 

2. What is the essence of the democratic faith 9 

3. Name the exact opposite of democracy. 

4. What contribution do unions, clubs and other associations make to 
democracy ? 

5. What is the most fundamental of all the objections to despotism? 

6. Do we use the representative form of democracy only because direct 
democracy is impracticable in a modern State? 

7. Why are political parties essential to democracy? 

8. Is the rule of the majority necessarily democratic? 

9. What general answer can be given to the criticisms commonly made 
against democracy? 

10. What, if any, meaning can be given to the term “economic democracy”? 

Answers will be found at the end of the book . 
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CORONATION OF QUEEN ELIZABETH II 
Although the real power in the British democracy lies with Parliament , the Sovereign is 
the focus oj allegiance and the crowning is a noble and magnificent occasion , when tradi- 
tions of centuries are upheld with solemnity in Westminster Abbey . 



CHAPTER III 


BRITISH LAW AND GOVERNMENT 
THE ORGANIZATION OF POWER 


A constitution is a design for govern- 
ment, regulating the appointment of 
the various authorities and preset ibing the 
powers exercisable by them. If the history 
of a government is meiely a recoid of 
things happening without any order or 
principle, or if the order is constantly being 
broken into by the arbitrary action of 
persons or groups, we can hardly call it 
constitutional. Accordingly, some nations 
have felt that they must lay down clearly in 
foimal documents the main lines-- the 
broad design on which government is to 
be conducted. 

This has usually happened either when 
some completely new organization such as 
the Fedeial Government of the U.S A. has 
been set up, or when changes have been 
made in existing organizations so ladieal, 
as happened at the outset of the I icnch 
Revolution, that it is felt that the whole 
scheme of government must be prescribed 
afresh. In such cases nations have gener- 
ally, though not always, tried to protect the 
new structure from hasty change bv pre- 
scribing a special procedure for amend- 
ment. Amendments, for example, may 
require the consent of something moic than 
a bare majority of the members of the 
legislature; 01 they may have to be sub- 
mitted to some body other than the 
ordinary legislature, or to a referendum, 
that is to say, to the electorate for approval. 

In other words, although the organs of 
government are allowed freedom to act 
within the prescribed pattern, the altera- 
tion of the pattern is conceived of as some- 
thing different from the ordinary processes 
of government and the governors are not 
free to alter it at will. 

Now this is not the British view of the 
matter. The British Constitution is not a 
prearranged pattern according to which 
government must be carried on : it does not 
look back to a single act of conscious 


creation. Since the period of the C ommon- 
wealth in the seventeenth century theie has 
been no attempt to embody the constitu- 
tion in documentary form 1 either, al- 
though single institutions, often of great 
impedance, such as the parliamentary 
franchise or the Supreme Court of Judica- 
ture, have been completely ovei hauled and 
now rest upon a statutory foundation, no 
attempt has ever been made to subiect the 
entire design of government to a systematic 
revision. ‘I hus although the present consti- 
tution differs gieatly from the constitution 
of, say, ItSOO, there is no break in con- 
tinuity between them, or between (he 
constitution of 1X00 and that of 1600, or 
1400 or even 1066 Indeed, it would he 
nearer the truth to speak of England as 
having been governed not under successive 
constitutions, but under successive phases 
of the same constitution, and to that one 
constitution no definite ongin can be 
assigned 

Moreover, just as there is no breach of 
continuity with the past, so it is not in the 
logic of the constitution that there should 
be any breach of continuity with the future; 
the constitution does not present a barrier 
or even an obstacle to change, for not 
only is it not summed up in a single instru- 
ment or series of instruments, but there is 
nothing to prevent any alteration in its 
various institutions by the ordinary pro- 
cesses of legislation. For Englishmen, no 
one part of the law is more fundamental 
than any other or is moie immune from 
change. 

Yet it would be absurd to speak of 
Britain as having no constitution, seeing 
that she led the way towards modern con- 
stitutional government. In spite of the 
absence of any legal rules restricting 
change, British government is remarkably 
stable; the difference between Britain and 
almost all other countries is that whereas 
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elsewhere a fixed law of the constitution 
is supplemented by political traditions and 
understandings, in Britain the one legal 
rule which is fundamental, that which 
is known by the name of Parliamentary 
sovereignty, emphasizes the possibility of 
perpetual change, and it is only political 
principles that give the guarantees of 
stability without which government cannot 
be constitutional Since these political 
principles cannot be stated in exact teims 
and aie constantly developing to meet new 
conditions, the constitution can only be 
described as those legal and political 
principles which at any given moment 
regulate the government of the country and 
secure the liberty of the subject. 

Parliamentary Sovereignty 
The term Parhamentaiy sovereignty, 
howevci, needs explanation. It means that 
the validity of an Act of Pailiament cannot 
be called in question in any court of law. 
The courts of the United States can declare 
an Act of the Congress to be “unconstitu- 
tional,” that is to say, that in making the 
Act, Congress has exceeded the powers 
which the Constitution confers on it; an 
Act so declared cannot be maintained m 
law and will not be enforced. Nothing of 
the sort can happen in Britain. So far as the 
law is concerned, an Act of Pailiament is 
the highest thing known in the United 
Kingdom. 

This is not to say, however, that the whole 
of British law is derived fiom Acts of 
Parliament, much of it, including much 
that is oldest and most fundamental to the 
due ordering of society, is, as wc shall see 
in a later chaptei, common law or equity, 
that is to say, law which has developed 
from past interpretations and judgments 
given in the courts of law and accepted as 
‘‘precedents” or valid guidance for future 
judgments. But neither common law nor 
equity can overrule the laws enacted by 
Parliament, which we call statutes. Statutes 
retain their force so long as they are not 
altered or superseded by other statutes, and 
among them there is only one kind of 
superiority: a later statute can repeal any 
earlier statute and supersedes any earlier 
statutory provisions inconsistent with it. 


In a law-abiding community, such as the 
British community is acknowledged to be 
in an exceptional degree, the mere fact that 
Parliament has made a statute raises a 
strong presumption that it will be obeyed. 
The ordinary citizen will not readily set up 
his own private judgment against that of 
Parliament. But there are limits to obedi- 
ence, and in a country like the United 
Kingdom, where public opinion is strong 
and knows how to make itself felt, the 
supreme legislature musi always take care 
to keep within them. Hence, though there 
are no legal limitations in the sovereignty 
of Parliament, the political limitations arc 
very real. 

Parliament has certainly done some very 
odd things, but the Acts which are rightly 
pointed to as the most decisive proofs of its 
legislative soveieignty. Acts fixing the 
limits of its own duration, also show quite 
clearly the limits within which alone it can 
be exeicised. 

In early times there was no limit to the 
possible duration of a Parliament ; when a 
king thought it necessary or advisable to 
consult the nation he summoned a Parlia- 
ment, and a fresh House of Commons was 
elected on each occasion. Sometimes he 
found it convenient to keep a House which 
had proved accommodating and “pro- 
rogued” it instead of dissolving it. In other 
words, when he again required the presence 
of the nation's representatives, he sum- 
moned the old Parliament to reassemble 
without a new election. There was no limit 
to the number of times this could be done. 

The principle of indefinite duration at the 
will of the King prevailed until 1694, when 
William III assented to the Triennial Act, 
which provided that no Parliament should 
last longer than three years. The Act 
remained in force until the passing of the 
Septennial Act, 1716, which enacted not 
only that all future Parliaments, but also 
the very Parliament that passed it, should 
last for seven years unless previously dis- 
solved by the King. 

The Septennial Act has always been cited 
as conclusive evidence for the sovereignty 
of Parliament, and rightly, for it was a 
frank exercise of power by the Whigs, who 
dreaded the possible effects of an imme- 
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CORONATION BANQUET IN 1821 

George IV' s coronation banquet is here seen through the eyes of a contemporary illustrator. 
Dignity and ceremony are fittingly presented in the austere setting of Westminster Hall . 
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diate dissolution. Yet -the fact that it 
remained in force until the present century 
seems to show that there was much to be 
said for it as a long-term measure. 

The reduction of the duration of Parlia- 
ment m 191 1 to five years was less signifi- 
cant; it marked not so much the independ- 
ence of Parliament as its dependence on the 
electorate, and it was also part of a general 


must not secure another extension without 
the consent of the Labour minority, and, 
when Churchill asked his Labour col- 
leagues to remain in the Government with- 
out a general election until the end of the 
Japanese War, he felt bound to couple his 
request with a suggestion that the electorate 
should be asked to signify its approval of 
the postponement by a referendum. In 



QUEEN VICTORIA'S CORONA I ION 

From a contemporary print of the coronation procession m 1838 of Queen Victoria. Hei 
reign of sixty- three years saw' gieat material and social developments , with England 
becoming the leading wot Id power. Observe that Trafalgar Square lack v the familiar fountain 
and lions and Nelson's column has not yet appeal ed 


scheme ot reform which had been submitted 
to the electorate for its approval. Nor 
ought much to be made of the circum- 
stance that the very Parliament that intio- 
duced the change extended its own life by 
successive statutes until it had sat for 
almost eight years ; for the extensions were 
made in time of war with the express 
approval of all the political parties repre- 
sented in Parliament and the tacit consent 
of the nation. What is more important is 
that in 1945, after the precedent of the First 
World War had been followed for almost 
five years, it was universally recognized that 
the Conservative majority in Parliament 


other words, all the recent changes, per- 
manent or temporary, in the maximum 
duration of Parliament have thrown into 
relief not so much the legal sovereignty of 
Parliament, which was not indeed in doubt, 
but the existence of political limits to its 
exercise. 

King, Lords and Commons 
Older generations used to describe the 
United Kingdom as a limited monarchy, 
and contrasted it, on the one hand, with 
absolute monarchies, in which the monarch 
could do as he liked, and, on the other, with 
republics founded on a basis of political 
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equality and popular elections. Parliament, 
the supreme legislature, by whose authority 
alone changes could be made in the law, 
was more properly called the King in 
Parliament, and comprised, beside the 
King, a predominantly hereditary House of 
Lords and an elected House of Commons 

Thus Parliament had what was called a 
mixed constitution: it contained monarchi- 
cal, aristocratic and popular elements, and 
since all had to agree to a proposal before 
it became law, there were, it seemed, real 
safeguaids against hasty or tyrannical 
legislation. 

But do the supposed checks and balances 
really exist and, if so, are they permanent 
or merely temporary and capable of being 
destroyed by one of the partneis 1 ' To 
answer these questions we must examine 
more closely the composition of Parlia- 
ment. 

Not only is the King a necessary part of 
Parliament, but the veiy title to the Clown 
i ests on the Act of Settlement, passed by 
Parliament in 1701, which provides that 
he Crown shall be hereditary in the line 
of the Elect ress Sophia of Hanover, so long 


as it remains Protestant. Indeed, the 
title of His present Majesty depends on the 
Abdication Act, 1936, which, after giving 
effect to the abdication of Edward VIII, 
continues: “and accordingly the member 
of the Royal Family then next in succession 
to the Throne shall succeed thereto and to 
all the rights, privileges, and dignities there- 
unto belonging." Thus the title to the 
Crown is a parliamentary title, although its 
hereditary character has been maintained 
by Parliament. The present stiength of the 
monarchy as an institution is due, not to 
anything in the law, but to its popularity 
and usefulness. 

The House of Lords is partly hei editary, 
partly filled by appointment. The non- 
hereditary membeis comprise the Lords 
Spiritual, namely, the Archbishops of 
Canterbury and York, the Bishops of 
London, Durham and Winchester, and the 
twenty-one seniois in office ol the other 
bishops of the Church of Fngland, together 
with the nine Lords of Appeal in Ordin- 
ary, who are judges appointed to hear 
appeals in the House of Lords. There may 
also be one or two ex-Lords of Appeal, for 


GROWTH OI REAL DEMOC RACY 

Reform Acts 

New Voters 

Total on Register 

1832 

500,000 middle-class men 

1 .000,000, one in 24 of population 

1867 

1884 

1 .000. 000 mainly town working- 
class men. 

2.000. 000 agricultural labourers, 
etc 

2.500.000, one in 12 o( population 

5.000. 000, one m 7 of population 

1918 

13,000,000; women cither married 
or 30 years of age and over . all 
men over 21. 

21,000.000, one in 2 of population 

1928 

5,000,000 women of 21 years of 
age and over on equal terms wiih 
men 

28,500,000, one in about L6 of 
population 


Democracy becomes a reality m proportion as the populace have the light to elect freely 
their representatives to Pat /lament. So long as this right was restricted to men o) property 
Parliament tended to be the Parliament of the propertied classes. The table above shows 
how , during the last century , successive Reform Acts have extended the franchise to ever 
greater numbers of people until now every adult man and woman of twenty-one years of 
age and over has the right to vote in Parliamentary elections . 
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HOUSF. OF LORDS IN THE NINETEENTH CENTURY 
This photograph of a century-old print shows a scene oj ceremonial splendour in the 
House oj Lords, the occasion being the presentation of a loyal address to King William IV. 
The peers wear their state robes, plumed peeresses fill the gallery. 


they do not lose their seats in the House 
on retirement from judicial office. These 
Lords of Appeal sit in the House in virtue 
of an Act of Parliament, for it has been 
decided that, without such authority, 
although the King may create a life 
peerage, its holder cannot sit in the House 
of Lords. 

The vast majority of the Lords hold 
hereditary peerages, as dukes, marquesses, 
earls, viscounts or barons. Originally, the 
King was entitled to summon anyone he 
wished, though he would normally confine 
his choice to the great men of the realm. 
But for many centuries it has been the rule 
that if a person has been summoned to the 
Upper House and has actually taken his 
seat, his successors in title are entitled to 
sit. However, although the King cannot 
deprive anyone of his seat, he can always 
modify the composition of the House by 
making new peers. It is usual to create 
anything from two to half a dozen new 


peerages a year, and rather more on a 
dissolution of Parliament or the advent of 
a new Government, and there is always in 
reserve the power to “swamp the House,” 
that is, to alter its political complexion by a 
wholesale creation of peers. Thus the 
House of Lords is ultimately dependent on 
the Crown and has never been able to 
defend its own existence. 

Composition of the Commons 
The House of Commons has always been 
a purely elective body, but both the elec- 
torate and the constituencies have varied 
greatly in the course of centuries. Before 
the great Reform Act of 1832, each 
English county sent two “knights of the 
shire” to Westminster, elected by the 
holders of freehold land of an annual value 
of forty shillings in the county. But most 
of the English members represented 
boroughs, of which some had never been 
large or important enough to merit repre- 
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sentation, and others had declined to the 
same negligible status, whereas many of the 
towns which had become great through 
industry or trade were unrepresented. The 
borough franchise varied from borough to 
borough, but in a wholly disproportionate 
number it was so restricted that the mem- 
bers had come to be nominated by a few 
great men. It would be unfair to say that 
the electoral system before 1832 produced 
a bad House of Commons; in fact, towards 
the end it gave the country several Houses 
of great distinction and ability. But it was 
representative only of the landowning class, 
with a small infusion of lawyers and mer- 
chants; and since it was largely under the 
control of members of the House of Lords, 
conflicts between the two Houses were 
unlikely to occur. 

Reforms of the Franchise 

Successive reforms extending from 1832 
to 1928, have transfcired electoral power, 
first to the more substantial middle class. 


then to the lower middle class and me 
workmen in the towns, then to the mass ol 
male householders, then to adult males 
over twenty-one years of age and most 
women over thirty, and finally to almost 
every person over twenty-one of cither sex. 

The present franchise can be stated quite 
simply: a person is entitled to be registered 
as an elector in a constituency if he or she 
is at least twenty-one years old and not 
subject to any legal incapacity, is not, for 
instance, an alien, a peer, a lunatic or a 
felon, and has a residence qualification. 
Another qualification was that of business 
premises; for this qualification a person 
had to occupy business premises worth £10 
a year or upwards; but had to make a 
special claim to be registered under this 
qualification. University graduates were 
entitled to be registered as electors in their 
respective university constituencies, of 
which there were seven, returning twelve 
members. These rules made it possible for 
some persons to be registered in more than 



THE FLOOR OF THE OLD HOUSE OF COMMONS 
A scene showing the old House of Commons , with Parliament in session , shortly before the 
fire of 1834 which destroyed it. Formerly St. Stephen’s Chapel , the Commons used it as their 
meeting place from the year 1547. The reproduction is from a contemporary drawing. 
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one constituency, and were no restrictions 
placed on their right to vote, some of them 
might have been entitled to cast a large 
number of votes in different constituencies. 
This was prevented by the rule that a 
person might vote at most twice at a 
general election, once in respect of a resi- 
dence qualification, and once in respect of 
any other qualification. Thus the system 
was one of virtually universal adult suffrage 
slightly weighted in favour of business and 
the professions. 

In some of the university constituencies 
the election was governed by the system 
known as proportional representation. 
In 1948 the university constituencies and 
the business qualification were abolished 
Henceforth each voter had one vote only. 

Except for a few two-member con- 
stituencies, each division elects a single 
member by a bare majority. The effect is to 
weaken, and usually to stifle, small parties, 
unless they are strong in particular locali- 
ties, as the Liberals still are in rural Wales, 
and to give additional strength to the 
strongest party. Since the present arrange- 
ments tend to ensure the existence of a two- 
party system, they seem preferable to 
others which, while securing a fairer 
representation of different points of view, 
would probably lead to a multiplicity of 
parties and an instability of governments. 

More Power to Electorate 

Now the Great Reform Bill of 1832, 
though it only started the process by which 
the House of Commons became truly 
representative of the nation, completely 
shifted the balance of power in the consti- 
tution and made other changes inevitable 
in the long run. The House of Commons 
could no longer be managed in the old way 
by aristocratic boroughmongers. Hence- 
forth it would be managed by party leaders 
with their eyes on the next election ; for in 
spite of persistent family influence in many 
parts the electorate was now fully awake. 
Sir Robert Peel saw at once that a party of 
mere resistance had no future before it; 
the Tories must transform themselves into 
a Conservative Party, offering an alterna- 
tive programme to the electorate. Since 
that time, in contrast to most non-English- 


speaking nations, we have had no sub- 
stantial body of reactionaries and virtually 
no irreconcilables. Set beside this funda- 
mental change, all subsequent changes in 
party alignments are of secondary import- 
ance: for without it the constitution as wc 
know it could not be worked at all. 

Secondly, the Lords, being no longer 
able to see that their interests were pro- 
tected in the House of Commons, became 
more active as a House ; on the other hand, 
their wisest leaders realized that while they 
could make things difficult for hostile 
governments, they must never appear to 
thwart the will of the electorate. They were 
m fact, thrown into the arms of the Con- 
servative Party, the leaders of which for 
over half a century insisted that they must 
do nothing to make the party unpopular in 
the eyes of the nation. 

C ommons and Crown 

It also became apparent that the King's 
choice of ministers amounted to very little. 
For the King could not influence the new 
electorate as he had influenced the old. In 
1835, for the first time since the reign of 
William III, a government enjoying the 
royal favour was defeated at a general 
election and had to resign. Previously, 
changes of government had taken place 
owing to a withdrawal of support by the 
King or, more rarely, the House of Com- 
mons, and had been ratified by the suc- 
ceeding general election. The election of 
1835 made two things clear: namely, that 
it was no longer safe for a King to with- 
draw his confidence from ministers who 
retained the confidence of the House of 
Commons, and that he must accept the 
verdict of the electorate given at a general 
election. For the time being the House of 
Commons succeeded the King as maker 
and unmaker of governments, until the 
meaning of general elections became so 
clear that even the House had very little 
real independence. But the King, though 
he might wield great influence, steadily lost 
power, until now it may be said that unless 
a crisis should happen of a kind which we 
have not known since the clamour for the 
Reform Bill in 1832 , his actual power has 
entirely disappeared. Although in form he 
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still acts on the advice of ministers, he is 
now really the most dignified, and one of 
the most important of those who advise 
the government. So little political power 
does he retain that if the Prime Minister 
formally tenders advice he must act on it. 

A Prime Minister will not lightly and 
without being sure that he has the support 
of the electorate ask the King to create 
enough new peers to swamp the House of 
Lords, but if he docs, the King must grant 
his request. Accordingly at any time after 
1832, if there was a “show-down" between 
Lords and Commons, it was certain that 
the Commons must win. 

For various reasons the test did not 
come until the great Liberal Governments 
of 1905-15. Although the Upper House 
had had a permanent ( onscrvative majority 
since 1832, the Conservative leaders had 
shown the utmost political adroitness, 
resisting Liberal measures only when they 
felt sure of the support of the electorate; 
and for most of the time from 1885 on- 
wards. when the electoral franchise was 
made truly democratic, they were in power. 
In 1909 however, the Lords threw out the 
Lloyd George budget and challenged the 
Liberal majority in the C ommons to a 
decisive contest. 

They were on difficult ground, for they 
had for a long time tacitly dropped their 
claim to amend, and even to reject, bills foi 
the raising or spending of public money. 
They had, it is true, always protested 
against the practice of “tacking" non- 
financial proposals to money bills and had 
claimed the right to exclude such proposals , 
and they maintained that the Lloyd George 
budget, though financial in form, contained 
new duties which were intended as the 
initial measures in a programme of social 
reform, on which they were entitled to 
have their say. However, their rejection 
of the budget was in effect a claim to hold 
the Government responsible, in extreme 
cases, to themselves as well as to the 
Commons, and two general elections held 
in January and December, 1910, showed 
that the country was against them. 

The Parliament Act, 1911, regularized 
the resulting situation, and stabilized the 
position until the problem was again 


revised by the Labour Government re- 
turned in 1945. It provided in effect that 
money bills should not be subject to the 
veto of the House of Lords, but a money 
bill was narrowly defined so as to prevent 
tack.ng, and the Speaker of the House 
of Commons might not certify a bill to be 
a money bill unless it contained nothing 
but financial provisions in the strict sense 
of the term. 

In respect of all other public bills, the 
veto of the House of Lords was reduced to 
a two years' suspensive veto, that is to say, 
if the House of Commons passed a bill three 
times in three successive sessions and the 
House of Lords rejected it on each occasion, 
the bill might be submitted for the royal 
assent, provided two years had elapsed 
between the second reading of the Bill on 
the first occasion and the ( ommons' final 
passing. This period has since been 
amended to one year. 

Finally, the maximum duration of Parlia- 
ment was reduced from seven to five years, 
and any bill containing any provision to 
extend the maximum duration of Parlia- 
ment beyond five years was still subject to 
the absolute veto of the House of Lords. 
On the other hand, a bill to reduce further 
the powers of the House of lords, or to 
remodel or even abolish it, would be sub- 
ject only to the two years’ suspensive veto. 

Party Organizations 

The House of Commons has been able 
to assert its superiority over the other parts 
of Parliament because in an age which has 
committed itself to democratic principles 
only a body representing the electorate can 
claim to exercise power, and the House of 
C ommons is the only body elected to repre- 
sent the whole of the United Kingdom. 
But the only way in which the electorate 
can make certain of giving a reasonably 
clear decision at a general election is to 
accept party organizations, and, if possible, 
no more than two of them. Electors then 
tend to vote for a particular candidate, 
not so much because they are impressed by 
his personality as because he is put forward 
by a particular party. This is not to say 
that personalities do not count, but the 
important personalities are those of the 
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leader or leaders of the party as a whole, 
and even if they are strongly marked and 
exercise a powerful influence on the elector- 
ate, the past record or declared policy of the 
party may be even more important. 

Accordingly, when a successful candidate 
enters the House of Commons he is 
expected to vote with his party. A certain 
latitude is allowed, especially when the 
interests of his constituency are in question, 
but not much. Party discipline has to be 
strict, because the continued existence of a 
government depends on its being able to 
call upon the House to pass measures 
necessary to its policy; and an ill-discip- 
hned Opposition is not likely in its turn to 
carry a general election. 

The preservation of discipline is greatly 
assisted by the power of dissolution, for the 
Prime Minister can, if necessary, remind 
refractory supporters of his right to ask the 
King to dissolve Parliament, and, since 
public opinion is apt to swing from election 
to election, for candidates with insecure 
scats dissolution may mean exclusion from 
Parliament, while for those with safe seats, 
who arc commonly the most extreme mem- 
bers of the party, it may possibly mean the 
success of the opposite party. Indeed, this 
latter consideration weighs with all sup- 
porters of a government, since they are 
always faced with the argument that 
though they may not like a measure pro- 
posed hy their own leaders, they dislike the 
general policy of the opposition more. 
Thus, if the rank and flic of a party dislike 
measures which they know or fear that 
their leaders are about to propose, they are 
likely to express their feelings privately 
outside the House and try to convert their 
leaders to their own views. The Labour 
Party has a special organization devised 
for the purpose of keeping the leaders in 
touch with the party as a whole. But 
experience seems to show that a party has 
little chance of success unless it accepts the 
leadership of a single person or a small 
group of persons, and in the United King- 
dom this means if the party is in power, 
the Prime Minister or the Cabinet, and, 
if it is not, the Leader of the Opposition 
and his chief colleagues, or Shadow 
Cabinet, as it is often called. 


That the leaders of the party in power 
should be those entrusted with the govern- 
ment of the country or, as they arc often 
called, the Executive, is to be explained 
mainly on historical grounds. Except for a 
short time during the Civil War and Com- 
monwealth period in the seventeenth 
century, Parliament has never claimed to 
govern the country. The King has always 
governed through his ministers, for govern- 
ment is a continuous process, and Parlia- 
ment met only intermittently and in early 
times at long intervals. But since govern- 
ment cannot be carried on without money, 
the Government and the House had to be 
brought into some sort of relationship with 
each other. At no time has the law been 
used for this purpose; we shall see that, so 
far as the law goes, King and Parliament 
are at arm's length. The necessary con- 
nexion has been made by political under- 
standings, which, since the latter part of 
the nineteenth century have come to be 
named “conventions of the constitution.” 

Conventions 

All constitutions have such conventions, 
though the more recent the constitution, 
the more accurately and completely is the 
actual working of government likely to be 
expressed in terms of law. Law has always 
a certain rigidity against which politics 
rebel. It is better that some relations 
between the various parts of government 
should be left fluid, so that they may 
adjust themselves to changing circum- 
stances. Thus the rule that Parliament 
must meet every year is not a rule of law, 
but a convention. However, this is due 
merely to historical accident, and the rule 
is so definite that it could easily be ex- 
pressed in statutory form. A change of 
this kind was, in fact, made by the Statute 
of Westminster, 1931, the effect of which 
was to turn into rules of law conventions 
on which the relations between the Parlia- 
ment at Westminster and the Parliaments 
of the Dominions had up to that date 
depended. On the other hand, the cardinal 
rule of the modem constitution, that a 
government which has lost the confidence 
of the House of Commons must either 
advise the King to dissolve Parliament or 
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resign, not only has not been, but hardly 
could be expressed in terms of law, for 
questions of confidence are not legal, but 
political. 

The great constitutional lawyer Dicey, 
who was the fust to subject conventions to 
a close analysis, came to the opinion that 
although thev were not law they had the 
law for their ultimate sanction For some 
of them at least he pioved conclusively 
that if the Government broke them, cither 
the King’s service could not be carried on 
or some servant of the Crown would be 
placed in a position where he had to break 
the law. Thus, if Par Lament were not 
summoned in any year, or if a government 
persisted in carrying on for a long time in 
detiancc of the will of the House of Com- 
mons, in the one case the House could not, 
and m the other it would not, impose 
sufficient taxation or grant sufficient money 
to enable government to be carried on ; in 
either case government would break down 
at some essential point or else someone 
would have to lake some person's property 
by way of taxation or spend money illegal- 
ly. Howcvei, it is now- geneially agreed 
that these legal sanctions are not present 
to the mind of the politicians who work the 
constitution, and there are other conven- 
tions, such as the one that makes all 
members of the Government collectively 
responsible to the House of Commons for 
the acts of any one of them, which have no 
legal sanction at all. 

The conventions are, in fact, political 
understandings, and the sanction behind 
them is also political. They are observed 
because, so fir as politicians can sec, they 
provide the best means of making the legal 
constitution work; and if better means 
could be devised, they would give way to 
other conventions. 

Evolution of the Cabinet 

The actual government has always been 
carried on by certain great officers of state, 
such as the Lord Chancellor or the Secre- 
taries of State, and at first such co-ordina- 
tion as was necessary was done by the 
Privy Council, that is to say, the King 
himself in the presence of a number of his 
confidential advisers, to whom the great 


officers belonged. In the later seventeenth 
century, in order to secure secrecy, the 
King began to hold smaller or Cabinet 
Councils, to which none but the great 
officers were summoned, and shortly after- 
wards two other developments went on 
concurrently: the governing class of peers 
and superior gentry w'ho sat in Parliament 
found it necessary to undertake the great 
offices themselves if they were to control 
policy and administration and not allow 
the King to act behind their backs; and the 
King found that his relations with the 
House of Commons became smoother if 
he made up his Cabinet exclusively from 
the party or collection of groups that 
controlled a majority of the House. But a 
natural consequence was that the King 
tried, with some success, to secure a 
majority by granting minoi offices and 
pensions to members who were willing to 
vote for him. 

Towaids the end of William Ill’s reign, 
a revolt of the House of Commons threat- 
ened to reverse the course which had 
hitherto been maintained. In 1701, the 
Act of Settlement, which provided that at 
the death of Anne, the Hanoverians 
should succeed to the throne, also enacted: 

(1) that from that date no person 

holding an office or pension from 
the Crown should sit in the House 
of Commons, 

(2) that all matters properly cognizable 

by the Privy Council should be 
decided there; 

(3) that all Privy Councillors agreeing to 

the decision should append their 
signatures. 

But five years later the second of these 
provisions was repealed and the first was 
amended so as to exclude only holders of 
“new” offices created after the passing of 
the Act. 

Thus, although the power of the Crown 
to manage the House by corrupt means was 
drastically curtailed (not by any means 
abolished for another century), ministers 
were left free to become members and lead 
the House, and the evolution of our 
modern Cabinet system was thereby made 
possible. 

The accession of George I hastened the 
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CABINET ROOM, 10 DOWNING STREET 
Cabinet government giew out of the secret inner committee meetings of the Privy Council . 
ami took its present Joint in the eighteenth century. The size of the C abinet was increased 
with the developments of modem government and the creation oj many new ministerial de- 
partments ; but recently it has tended to diminish , and its numbers stand at about seventeen 


processes already al work. Since he could 
not speak English and was not interested 
in internal administration or politics, he 
soon ceased to attend Cabinet meetings. 
Thus the party leaders were left to discuss 
the main questions by themselves and 
merely to report their decisions to the King, 
who in course of time found that he had 
either to accept their decisions or to change 
his ministers. Further, one minister now 
had to preside, and the King came to ask a 
“prime minister” whom he particularly 
trusted, and who had the confidence of the 
House of Commons, to choose his col- 
leagues, or, as we say, “to form a govern- 
ment.” Thus the Cabinet acquired a cor- 
porate unity which it could preserve against 
King and House alike. 

But the process took long to complete. 
Although Walpole, who held office from 
1721 to 1742 , is usually called the first 
Prime Minister, neither the name nor the 


thing was popular, and the modem system 
dates at the eailiest fiom the career of the 
Youngci Pitt at the end of the centuiy. 
By his time it was cleai that only a person 
of great administrative ability and the 
undisputed leader of a party commanding 
a majority in the House ol t ommons 
could be a satisfactory head of the Govern- 
ment, and the events of the succeeding 
period down to the great Reform Act only 
i ein forced the lesson that the Government 
worked best when it was controlled by a 
Cabinet agreed on fundamentals and under 
a strong Prime Minister. Amid all the 
great changes that have since taken place 
the habits of a hundred and fifty years have 
persisted: although party conti ol of the 
House of Commons is essential to a Gov- 
ernment, it is still the Government and not 
Parliament that actually governs, and the 
leaders of the predominant party in Parlia- 
ment control the Government, not from 
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PARLIAMENT NEARLY TWO AND A HALF CENTURIES AGO 
Hogarth's famous painting shows (left) the first Prime Minister , Sir Robert Walpole , 
who served under George I and II. Pointing at him is the Speaker of the House in his robes 
of office . the Clerk , seated , is preparing to take down an official record. 
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the outside, but by themselves assuming 
the chief administrative posts. 

Until quite recently neither the Cabinet 
nor the office of Prime Minister was known 
to the law; and even at the present day 
the only important legal provisions relating 
to them are those which provide that the 
Prime Minister shall be paid a salary of 
£10,000 a year as first Lord of the Treasury, 
and each Cabinet Minister £5,000 a year, 
irrespective of the office he holds. But 
these provisions do not confer any powers 
on them any more than that which allots 
a salary of £2,000 a year to the Leader 
of the Opposition. Indeed, the Prime 
Minister and the Cabinet have no legal 
powers as such: their task is to deter- 
mine how those persons and organs which 
have powers shall exercise them; and their 
relations with the House of Commons are 
determined by conventions, the most 
important of which is that they must either 
advise a dissolution or resign if they lose 
the confidence of the House. Similarly, it 
is only convention that regulates the 
relations of the Prime Minister with, on 
the one hand, the King and, on the other, 
the Cabinet. 

Ministers and the Crown 

All ministers arc servants of the Crown 
and are appointed by the King. This is not 
a fiction: the King does appoint them, even 
though he has little or no freedom of 
choice. He calls upon one person, as 
Prime Minister, to form a government. 
The Prime Minister then distributes the 
various offices of state among his principal 
supporters and advises the King to appoint 
them, at the same time designating some 
sixteen of them to serve with him in the 
Cabinet. Convention gives him, and him 
alone, the right of choosing his colleagues 
and of deciding which particular offices 
they shall hold. Convention also compels 
the King to ratify his choice, for even if he 
objects, if the Prime Minister overrules the 
objection, he must submit. Convention 
also gives the Prime Minister the right to 
call for the resignation of any of his col- 
leagues, and, apparently, without consult- 
ing the Cabinet, to advise a dissolution of 
Parliament or to resign office, his own 


resignation normally carrying with it the 
resignation of the whole administration. 
Finally, convention compels the King, in 
all but one or two doubtful cases, to accept 
and act upon advice formally tendered to 
him bj the Prime Minister. 

The King is by convention bound to 
govern through ministers who have the 
confidence of the House of Commons. 
He may choose as Prime Minister anyone 
who, in his opinion, can manage the House, 
but generally his choice is limited by the 
realities of the political situation. If one 
party has a clear majority and a recognized 
leader, the King must choose him. He is 
never likely to have any option if the Labour 
Party has a majority, for that party always 
elects its leader from time to time. Even 
among Conservatives or Liberals, when 
either party has had a clear majority, the 
King has had a relatively free choice only 
on the rare occasions when the Prime 
Minister has cither resigned or died and 
thcie has been no question of inviting 
another party to undertake the Govern* 
ment. Thus on Gladstone's retirement in 
1894, Queen Victoria appointed Lord 
Rosebery, and in 1923, on Mr. Bonar 
Law's resignation. King George V chose 
Mr. Baldwin. But though in neither case 
was the choice inevitable, it was acceptable 
to the party. If no one party has a majority, 
the King has greater freedom ; but even in 
this case he must try to obtain a Govern- 
ment which has a reasonable prospect of 
staying in power for a considerable time, 
and though he may do much to resolve a 
difficult situation, he is essentially a media- 
tor and is ultimately at the mercy of the 
party leaders and the House of Commons. 

The Prime Minister, too, is very much 
circumscribed in his choice of colleagues, 
for unless he is prepared to see the forma- 
tion of a group of potential rebels within 
his party, he must find places for all the 
most important members of his party who 
desire office. But whatever obstacles a 
Prime Minister may encounter when form- 
ing a Government, once he has got it into 
working order he tends, if he is a man of 
any strength, to rise above his colleagues. 
Moreover, so long as the Cabinet contains 
the most important or, what is not quite 
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PRIME MINISTER AT TWENTY-EOUR 
To his seniots little mote than a \choolho \ , 
William Pitt at twentv-th/ee reorganized the 
country's finances , and at t went \ -four stat ted 
his gi cat caieei as P tenner. 

the same thing, the ablest members of the 
party, he is likely to retain leadership. 

Nevertheless there have long been 
symptoms of a change. In the eighteenth 
century the parties were teally aristocratic 
connexions which, while they used able 
men of lower social standing such as 
Burke, kept leadership in the highest ranks 
of society. Until the loss of the American 
Colonies was finally acknowledged intrigue 
counted for more than anything else. The 
Younger Pitt introduced a change. Not 
only did he make party politics turn much 
more on issues of policy than at any time 
since the death of Anne, but he emphasized 
the importance of sound administration, 
especially in finance, and as time went on he 
gathered ai ound him men of the governing 
class who were willing to go to school with 
him and become men of business as well as 
politicians ; “Mr. Pitt’s young men” started 
a succession which has not yet come to an 
end. It would haidly be too much to say, 
for instance, that Pitt trained and appointed 


Lord Liverpool, Liverpool Peel, Peel 
Gladstone, Gladstone Asquith, and Asquith 
Churchill. 

Most Prime Ministers are constantly on 
the look-out for able young men to carry 
on the leadership of their party, and as 
time goes on they pick them from ever 
widening circles. 

Since the great Reform Act, men have 
forced their way into high politics from 
below, at first mainly radical business men 
from the manufacturing towns. So long as 
the electorate remained restricted to the 
upper class and the higher reaches of the 
middle class, they were hardly ever appoint- 
ed to office, but aftei the franchise had 
been made democratic they gradually 
ousted the aristocratic Whigs from then- 
control of the Liberal Party. 

About the same time the parties began 
to build up powerful organizations on a 
local and national basis, and much more 
representative in character than had 



LLOYD GEORGE 

After introducing great social reforms 
Lloyd George became Prime Ministei 
during the 1914-18 war; his planning and 
inspired leadership brought victory. 
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hitherto been the case. During the eighties 
and the early nineties they administered a 
number of shocks to the party leaders, and 
for a time the National Liberal Federation 
actually forced Radical measures on the 
Liberal leaders in Parliament and secured 
great reforms, especially in the franchise. 
But this was largely the work of Joseph 
Chamberlain, a political genius. After his 
defection fiom the party, when Gladstone 
espoused t he cause of Irish Home Rule, the 
Federation gradually lost its influence, and 
its constitution was altered so as to bring 
it substantially under the control of the 
leaders in Parliament. The somewhat 
similar National Union of Conservative 
and C onstitutional Associations had like- 
wise in the eighties been captured by a 
political rebel of great popularity and 
ability. Lord Randolph Churchill, but his 
lashness played into the hands of the 
Prime Minister, Lord Salisbury, and he 
faded out of high politics, whereupon the 
National Union was brought under the 
control of the Conservative Central Oflice. 

In the two traditional parties, therefore. 



BENJAMIN DISRAELI 
Gladstone's Conservative rival , Disraeli , was 
the founder of the Imperialist movement . 
Both “Dizzy” and Gladstone are here 
caricatured by “Spy”. 



WILLIAM I WAR I CiLADSIONL 
Foi si.xtv years of Parhumentai y life Glad- 
stone upheld the standaid of Liberalism 
with dignity and moral weight. 

the game was played out, and the task of 
keeping them in tune with popular aspira- 
tions was left to the political instinct of the 
leaders in Parliament, the great national 
organizations being useful mainly for 
electioneering and to some extent for 
notifying the leaders of incipient trends of 
opinion. The choice of Parliamentary 
candidates was indeed left to the local 
associations, guided occasionally by sug- 
gestions from the Cential Oflice, but these 
tended to harden into ohgaichies of land- 
owners or business men who for preference 
nominated men of wealth 

Both parties were in danger of losing 
touch with labour. In the end this was more 
disastrous to the Liberals, for though the 
Conservatives failed to nurture the seeds of 
Tory Democracy planted by Disraeli and 
Lord Randolph Churchill and became 
associated with attacks on the Trade Union 
movement, they letained solid support 
among the vast body of Conservative 
working men, and at the same time came to 
be the recognized defenders of property in 
whatever form. For the Liberals, on the 
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The photograph shows a local selection committee o) a political party listening to candidates 
vho desire to stand jor Parliament. An aspirant to Parliament tries to convince his hearers 


jther hand, it was a matter oi lile ana 
Jeath not only to carry measures demand- 
ed by the more advanced portion of the 
working class, but also to bring a sufficient 
number of them into the House of Com- 
mons. The former they did in great 
measure before they had the ill luck to 
split in 1916; the latter they were never able 
to do to more than a very small extent 
except in the mining constituencies. Thus 
the Labour Party came into existence and 
eventually supplanted them as the great 
party of progress. 

The Labour Party came entirely from 
below. Moreover, it was a new party and, 
unlike the Radicals, did not try to capture 
either of the existing party organizations. 
Thus it had to make its own leaders outside 
Parliament and then proceed to get them 
seats. It is not therefore surprising that the 
Labour Party has always been organized 
on a democratic basis, that it lays great 
stress on the importance of deciding every- 
thing by a majority vote, and that the 
organization in the country has never been 
under the thumb of the leaders in Parlia- 
ment, but is a genuine federation of local 


pUl'Cy org<llll£dliuii;> anu uuuv uiiivdiu. 

There is no leader in the sense that the 
Conservative Party has a leadei . The party 
organization elects a new chairman every 
year. The Parliamentary Labour Party, 
which comprises Labour members of both 
Houses, likewise elects a leader once a 
year, but usually re-elects last year’s leader. 

It is too early to sec how this organiza- 
tion will work, but it may be suggested that 
it will work well if the large number of 
politicians who run the party as a whole 
recognize that having elected their leaders 
they must trust them and give them suffi- 
cient discretion to deal with emergencies 
and with matters of policy which must be 
kept secret, and lecognizc that, like the 
Younger Pitt, they must bring forward 
young men of administrative ability and 
give them the necessary experience of 
administration and high politics while they 
are still able to learn. In two directions the 
Labour Party is stronger than the other 
parties: (1) it depends greatly on trade- 
union leaders, who have had immense 
experience in negotiation and in adminis- 
tration of a popular kind; and (2) a very 
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PARLIAMENTARY CANDIDATE 

that he is the man to represent then party's aims and policy in that constituency . In every 
constituency the different party organization's choose their candidates in some such way. 


Large number of its members of Parliament plays into the hands of the machine. The 

have local government experience. But moral seems to be that if one must have a 

neither is a complete substitute for long machine one must see that one gets the best 

experience in high politics or for the kind people into it; and on the whole the best 

of administration which is done by a great people will be those who actually tackle the 

government department. most important problems in the most 

In organization the party is still primitive public place, that is to say, ministers who 
compared with the great American parties, sit in Parliament. 

and it can haidly be said to possess a Be this as it may, the discipline of the 
“machine” in the American sense of the Parliamentary Labour Party is extraordi- 
term. So long as it remains a “cause” for narily strict, and a Labour Government 

which people are prepared to sacrifice should normally have no difficulty in en- 

thcmselvcs rather than an instrument for forcing its will on the House of Commons, 

getting themselves jobs, it is well fitted for There are, however, checks which limit 
its purpose. But it is unlikely that the the powers of any Cabinet. The first is that 

selection of candidates and the formation the House of Commons can last for 

of a party programme can ever be done by only live years at the most, and, in fact, the 

purely democratic means, at any rate in a political situation usually makes a dissolu- 

populous and highly industrialized country ; tion desirable eaily in the fifth year at the 

for the great number of people who are latest. Therefore any Government must 

not willing or able to give much of their always be thinking of its prospects at the 

time to politics will always leave them to next election. 

the few who are, and there is a danger that Moreover there is always an opposition 
the latter will be more interested in power party ready to take advantage of its mis- 
than anything else. American experience takes; and although a modern opposition 

seems to show that the more democratic is not allowed, nor would it desire, as free a 

the form of party organization, the more it hand to obstruct government business 


GAL — C 
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as formerly, all parties in the House of 
Commons are fully convinced that it has 
an inalienable right to criticize the Govern- 
ment and to try to supplant it by constitu- 
tional means, that is, to win the next 
general election. Indeed, it has been well 
said that given free elections, an opposition 
that is not allowed to oppose in Parliament 
is by that fact supplied with arguments for 
opposition in the country. If it can be 
asserted that the Government fears criti- 
cism, it can be suggested with considerable 
force that there is ground for criticism. 

Secondly, during the last sixty years 
a doctrine has grown up which is known as 
the doctrine of the mandate. In a general 
election, party leaders make definite 
promises, both positive and negative, and 
if they are put in power they must do their 
best to carry out the mandate they have 
received and keep faith with the electors. 

Importance of Two-party System 

Thirdly, it must be emphasized that the 
tendency towards a two-party system 
carries with it its own antidote. Conserva- 
tive parties, that is to say, parties which, 
whilst recognizing the need for adminis- 
trative reforms, do not wish to make 
fundamental changes either of a reaction- 
ary or a progressive kind, can usually 
preserve their unity without much trouble. 
But a progressive party is proverbially hard 
to hold together. The fact is, of course, 
that even in a country with a two-party 
tradition men do not naturally fall into two 
distinct groups. Men must sink many 
differences if they are to carry into effect 
policies which they have in common, and 
in this sense all parties are coalitions and 
require expert handling. In other words, 
political leadership is an art, part of the 
very difficult art of managing men. 

Other checks, which arise from the 
character of our central and local adminis- 
tration and from our feeling for liberty 
must be left to be dealt with later. But 
enough has been said to show that the 
House of Commons and its relation to the 
electorate, while making for strong govern- 
ments, provide substantial guarantees 
against tyranny. For centuries party 
government has done reasonably well what 


the nation has required of it. Whilst the 
clement of power politics has never been 
entirely absent, it has on the whole been 
subordinated to the will to conduct the 
business of the nation in accordance with 
the nation’s wishes. 

Parliamentary Procedure 
Opponents of parliamentary democracy 
allude to Parliament opprobriously as a 
mere “talking shop,” and others use the 
phrase often enough when in a grumbling 
mood. Well, that is what the word parlia- 
ment means and to a great extent it de- 
scribes the actual institution. But free 
debate is the very life-blood of democracy, 
and it is the glory of Parliament and not a 
reproach that it provides it so fully. It is 
true that Parliament not merely talks but 
does things. Are not the products of its 
legislative proceedings called “Acts” of 
Parliament? Nevertheless the effective 
action of Parliament is done quietly and 
without much publicity, and its con- 
spicuous activity is talk in the form of 
debate or of question and answer. This 
will be apparent if we examine the normal 
procedure of Parliament. 

Procedure is governed by standing and 
sessional orders, which have been made by 
former Houses over a period of more than 
two hundred and fifty years and are still 
in process of development. These orders 
can be changed or suspended at any time 
by a mere resolution of the House, but 
they are usually obeyed in their existing 
form and even suspensions follow well- 
marked lines. 

Position of the Speaker 
The fundamental organs of the House 
are the Speaker, who presides over debates 
in the House, with his Deputy, who also 
acts as Chairman of Committees, the 
Leader of the House, who is either the 
Prime Minister or one of his chief political 
lieutenants, and the Leader of the Opposi- 
tion. Both the Leader of the House and the 
Leader of the Opposition are assisted by a 
number of Whips under the command of 
the Chief Government Whip (who holds 
the paid office of Parliamentary Secretary 
to the Treasury), and the Chief Opposition 
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PARLIAMENTARY ELECTION CAMPAIGN 
The would-be Member of Parliament must face his electors, outline his party's programme 
and he prepared to answer probing questions. Even the Speaker of the House ( who is 
normally “ returned unopposed" ) addresses meetings of his constituents. 


Whip, whose duties are to secure the atten- 
dance of their supporters and, if possible, 
see that they vote in the right lobby. 

The Speaker is primarily “lord of de- 
bate.” It is his business to see that debates 
are conducted with decorum and, if pos- 
sible, with effect, Thus he is empowered 
not only to check disorder, irrelevance and 
unparliamentary language or behaviour, 
to interpret authoritatively the standing 
orders and customary rules of debate, but 
also to decide who is to speak ; for so little 


time is available nowadays that only those 
who are fortunate enough “to catch the 
Speaker’s eye” can hope to speak. The 
Speaker is guided in his choice by many 
considerations. He will usually give a 
member a chance of making his first, or 
“maiden" speech, but generally he will 
choose those members who are likely to be 
in a position to make the best contribution 
to the debate; and, since he naturally 
wishes to give opportunities for the expres- 
sion of all the main shades of opinion, it is 
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PIONEER OF SOCIALISM 
Great fighter for the Parliamentary repre- 
sentation of working people , Keir Hardie , 
M. P., helped to lay the foundation of the 
modern Labour Party's success. 

notorious that members of small parties 
have a better chance of being called upon 
than those of the majority or of the official 
opposition. In fact, members apply to the 
Speaker beforehand, through their whips, 
so that his choice is by no means hap- 
hazard; and of course, the Leaders of the 
House and of the Opposition decide who 
shall be their principal speakers. 

The Speaker has indeed other functions, 
but these, which include the vital one of 
certifying money bills under the Parliament 
Act, are all, like that of presiding over the 
House, essentially functions calling for 
strict impartiality. This impartiality is 
stimulated and assisted by the enormous 
prestige and traditions of the office, and by 
the uniform practice of over a century, 
according to which, though a new Speaker 
is generally chosen from the party in a 
majority at the time, he is re-elected by 
subsequent Houses as long as he is willing 
to serve, even though the balance of 
parties has changed. 

It is also evident that the Speaker can be 
strictly impartial and can be kept in office 
indefinitely, mainly because it does not fall 


within his province to arrange the business 
of the House (as does the Speaker of the 
American House of Representatives). That 
duty falls to the Leader of the House after 
consultation with the Leader of the 
Opposition. For most business is now 
Government business and the time of the 
House must be so apportioned, while 
allowing the Opposition enough opportuni- 
ties to criticize Government bills and the 
conduct of administration, as to secure to 
the Government power to carry measures 
necessary to the proper functioning of the 
administration and to put into effect at 
least the more urgent elements of its party 
programme. This means that the Opposi- 
tion, whilst entitled to call attention to the 
weak or dangerous points in the Govern- 
ment’s measures, must not merely obstruct; 
and the avoidance of obstruction could not 
be attained by the action of the Speaker 
alone, who would be in danger of degenera- 
ting into an instrument of the Government 
of the day and might soon lose his author- 
ity over the House as a whole. 

What actually happens is something like 
this: the Chief Government Whip sees the 
Chief Opposition Whip “behind the 
Speaker’s chair” and says: “We must get 
the second reading of the Grey Squirrels 
Destruction Bill through by Tuesday 
evening. Will you get your people not to 
take too long over their criticisms?” To 
which the Chief Opposition Whip replies: 
“Yes, I think wc can manage that; but you 
know we want to move a vote of censure 
on the Government for its failure to give 
adequate preference to Empire goods, and 
we don’t want it to be held over too long. 
If we let you have your second reading by 
Tuesday evening, will you give us Thursday 
for our vote of censure ?” Thus a bargain 
is struck. 

But, in fact, express bargains of this 
sort are probably rare. Either side is ready 
to accede to the other’s reasonable requests. 
Thus the Leader of the House, who ar- 
ranges the programme of the House, finds 
room in it for the business of the Opposi- 
tion as well as of the Government. 

Almost as if by accident there has arisen 
a curious demarcation between the occa- 
sions on which the Government and the 
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Opposition respectively take the initiative. 
Apart from private bill legislation, which is 
peculiar and must be reserved for later 
discussion, almost all legislation now 
originates with the Government. In normal 
times a fair number of bills are intro- 
duced by private members on both sides of 
the House, but the time allowed for 
discussing them is very small and they have 
no chance of becoming law unless either 
they are so uncontroversial as to encounter 
no opposition or the Government is pre- 
pared to give facilities for their progress 
and the opposition to them is not on party 
lines. Normally, however, it would be a 
pure waste of time for the Opposition to 
introduce bills: and the Government, by 
its control of the majority, would sec that 
they were rejected out of hand on the first 
reading. On the other hand, most of the 
time devoted to financial business is at the 
disposal of the Opposition. 

Every year the estimates of future expen- 
diture are laid by the various departments 
before the House, and it is left to the 
Opposition to decide which are to be sub- 
jected to discussion. The criticism is not 
usually on financial lines, for the House has 
neither the time nor, m general, the expert 
knowledge for a thorough-going examina- 
tion. The Opposition picks a particular 
department because it wants to lay bare 
some defect of its administration; or 
because in its opinion the services provided 
by this department are not as adequate as 
the Opposition would ensure if it were 
given power to pass the necessary legisla- 
tion or spend the necessary money; or 
simply because it feels that the work of the 
department has not been discussed for a 
long time. 

On all such occasions the Minister or 
his Parliamentary Secretary must be 
present to stand fire and to do his best to 
defend his department and his party’s 
policy in relation to it. Thus the Opposi- 
tion has opportunities for criticism and at 
the same time for party propaganda. It 
can also bring forward motions for the 
same purpose, the most important of which 
have for their object the passing of a vote 
of censure. On all these occasions the only 
point of dividing the House is to show 


constituents that the Opposition members 
arc doing their duty; the important thing 
is the debate, with the opportunities it 
affords for criticism and propaganda, and 
its fruits, if any, are to be plucked at the 
next general election. 

However, the House is not merely an 
arena for warring parties, and it is still less 
a home for p r ofcssional politicians. Of 
persons who are in the House for what 
they can make out of it there are very few. 
The pay, even at £1,000 a year plus allow- 
ances, is too little to attract the avaricious. 
There arc, of course, and must be, a certain 
number of members who hold or are on 
the way to high ministerial office, and who 
make politics their profession in the 
honourable sense of the term. But most 
members have to contrive to carry on their 
businesses or professions at the same 
time as they are attending to their parlia- 
mentary duties. Thus they remain, in a 
sense, ordinary men of the world, represen- 
tative of the various regions, interests and 
classes in the community, though, for the 
reason that a member is not bound to 
reside in his constituency, local affiliations 
are weaker than in most parliaments 
abroad. Indeed, the House as a whole 
thinks very much like the nation as a whole. 
It has a strong corporate spirit, and the 
whole is greater than the parts. The pres- 
tige of the Speaker is consciously enhanced 
by all members in order to emphasize the 
unity of the House. 

“Sense of the House” 

This unity is seen most conspicuously on 
exceptional occasions, such as the rejection 
of the Hoare-Laval agreement concerning 
Abyssinia in 1935, and the Abdication 
crisis of 1 936. There is, however, always a 
“sense of the House,” irrespective of party, 
with which governments know they have to 
reckon, and which shows itself if there is 
any hint of injustice or unnecessary 
concealment in its actions. It is misleading 
to regard this “sense of the House” as 
something antagonistic to the Government, 
which, of course, is supported by the 
majority of members, and is directed by 
ministers who are themselves members and 
are imbued with the same feeling. But 
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ST. MARGARET'S, WESTMINSTER 
An eighteenth-century view of the church 
to which M.P.s traditionally repan on 
occasions of need or thanksgiving. 

ministers and their departments are capable 
of making mistakes. When they do so, 
they may incur criticism from both sides 
of the House, while members of the 
Government look on, weighing the criti- 
cism and fully conscious that the “feeling 
of the House” is a real thing. The House, 
though it now makes governments, is not 
itself the government. But it has resisted 
governments in the past. And the ordinary 
private member of whatever party looks 
upon the departments and the success or 
failure of their policies with the same eyes 
as the man in the street. 

This becomes most apparent at question 
time. Nearly an hour on four days in the 

MEMBERS OF PARLIAMENT 
It is not often that M.P.s march in a body , 
but here we see them on their way to a 
thanksgiving service at St. Margaret's. 


week is allotted in which members may ask 
questions of ministers; and even outside 
this time many questions are put and 
answered in writing, afterwards being 
published in the Official Report. 

If questions are put merely for informa- 
tion, which it is intended to have published, 
the latter course is quite satisfactory and 
saves time. If, as is often the case, a 
Minister has suggested the question to 
enable him to make a pronouncement as to 
his policy, it is better that both question 
and answer should be made orally in the 
House. This is essential if a member wishes 
to criticize or embarrass the Minister, for, 
on the latter’s reply, the member can 
immediately ask supplementary questions, 
which, as they have to be answered 
impromptu and may be unforeseen, are 
usually much more dangerous than the 
original one. Though no debate is allowed 
there and then, members know as well 
as any barrister that a case can be stated 
just as well in cross-examination as in a 
speech to the jury. Only in the most 
exceptional circumstances, when the public 
interest demands secrecy, will a Minister 
refuse to answer either the original or 
supplementary questions; and although 
any government could use its parliamentary 
majority to do away with question lime, it 
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is inconceivable that it should take this 
extreme course, not only because it would 
be a breach of a tradition which has 
acquired constitutional force, but also 
because it would betray a disastrous lack of 
confidence in its own ability to justify its 
conduct. 

Unless a member suspects that party 
politics are at the bottom of it, he will 
always take up a case submitted to him 
by a constituent irrespective of party. 
Suppose, for example, that a constituent 
has tried and failed to obtain satisfaction 
from the Ministry of National Insurance on 
a pensions matter, he may write to his M.P. 
putting his case and enclosing copies of the 
Ministry’s replies. The M.P., if he thinks 
his constituent has just cause for complaint, 
will probably first write to the Minister of 
National Insurance, who will see that 
inquiries are made. If the member is not 
satisfied with the results of the inquiry he 
will then put down a question to be 
answered orally in the House. This in 
effect gives the Minister a chance of revers- 
ing his previous decision or of defending 
it publicly; conversely, it gives the consti- 
tuent a chance of getting publicity for his 
complaint. 

Generally speaking, if matters go as far 
as this, there is likely to be trouble, and the 


mere possibility of a parliamentary ques- 
tion makes civil servants watch their step. 
If the member is not satisfied with the 
answer to his questions, he may move the 
adjournment of the House to discuss a 
definite matter of urgent public importance, 
and if the Speaker is satisfied that it is 
such and cannot be equally well discussed 
in the near future on some other occasion 
he will put the question to the House with- 
out debate. The member will then inevit- 
ably obtain the forty votes which are neces- 
sary to go through with the motion, which 
is discussed at 7.30 the same evening. 

Matters would not be likely to go so far 
as this unless the supposed injustice was 
serious and pointed to wrong methods 
which the department was not prepared to 
change. But if they do, the subsequent 
discussion will be relatively free of party 
politics, and members on both sides of the 
House will speak freely. If the Govern- 
ment — for the whole Government would 
be drawn in by this time — feels that public 
opinion is aroused, it will usually move for; 
the appointment of a select committee of 
the House to examine the matter in detail. 
The committee will contain members from 
both parties and is required by tradition to 
perform its duties in an entirely non- 
partisan spirit; and the Government will 
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TORY PROPAGANDA IN THE 1860 s 
“Who got us into a war with China?" — The Liberals. 
“ Who did everything wicked and wrong?" — The Liberals. 


almost inevitably give effect to the conclu- 
sions contained in a strong report. 

We must remember, however, that the 
main task of Parliament is legislation. All 
Acts of Parliament start as Bills, and all 
Bills are either Public (which includes 
Money Bills) or Private (not to be confused 
with Private Members’ Bills, which, though 
not introduced by the Government, arc 
Public). As early as the reign of Elizabeth 
it had become the rule that every bill 


should have three “readings" 
in the House of Commons, 
which at first meant that it 
was read through to the House 
in the form it had reached 
at three different stages of its 
career. Now all that is meant 
by saying that a bill has 
passed a particular reading is 
that it has passed the stage at 
which it would formerly have 
undergone that reading. 

The first reading is usually a 
formality. The member in- 
troducing the bill presents a 
blank sheet of paper having 
on the outside the name of the 
bill together with his own 
name and those of other 
members supporting him. 
Then the bill is ordered to be 
printed and is set down for 
a second reading at a later 
date. If it is opposed on the 
second reading there is a full- 
dress debate on the general 
principle of the bill, and if 
the House is in favour of it 
the bill is ordered to be read 
a second time and sent to 
committee, for consideration 
in detail. 

There arc generally three 
or four standing committees. 
One Standing Committee, 
which includes all the Scottish 
members together with a cer- 
tain number of others, deals 
with bills which relate ex- 
clusively to Scotland, and there 
is a similar committee of Welsh 
members for bills dealing ex- 
clusively with Wales and Monmouthshire, 
but the others are available for the con- 
sideration of bills of any kind. 

Over and above this is the Committee of 
the Whole House, which is nothing more 
than the House itself meeting without the 
Speaker and under the presidency of the 
Chairman of Committees, and following a 
much looser procedure, e.g., a member may 
speak more than once on a question. 
Whether a bill is committed to one of the 
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The Tory Government’s expenditure for 190541 Is 

48 MILLIONS A YEAR 

more than that of their Liberal predecessors, or 
considerably more than 

A POUND JL HEAD A YEAR 

for every MAN 

WOMAN and 

CHILD in the United Kingdom. 
For every £2 spent by the LIBERALS, the 
TORIES spend over £3. 

Most of the increased expenditure is on the 
ARljlY and NAVY, la jft* last Liberal year 
(1894-5) the amount spent on the Army and Navy 
was 35* millions ; In this year’s estimates 
(1905-6) the amount is 63* millions— or an in- 
ornate of nearly 28 millions in 11 years. 

You have to thank the Tory Government for 

The Taxes on 8ugar and Coal, 

Extra Taxee on Tea (2j ) Tobaooo, Beer, Spirits, 
and an Increase of 4d. in the Income Tax. 

'*■ CLEARLY TORYISM IS A 
I COSTLY LUXURY I 
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LIBERAL PROPAGANDA IN THE EARLY 1900s 
“You have to thank the Tory Government for extra 
taxes on tea (2d.) . . . and an increase of 4d. in the 
income tax)* 


Standing Committees or to the 
Committee of the Whole 
House is a question to be de- 
cided on grounds of conveni- 
ence. The advantages of using 
Standing Committees are that 
they can deal more effectively 
with bills containing techni- 
calities and that more than one 
can sit at a time, the disadvan- 
tage is that members who have 
not been members of the Stand- 
ing Committee considering a 
bill may insist on having their 
say at a later time on the floor 
of the House. 

The purpose of the com- 
mittee stage is to consider 
amendments. The procedure is 
not only looser, but Govern- 
ment supporters are free, at any 
rate m a Standing Committee, 
to propose amendments to their 
party’s bill and even to vote 
against the Government. Not 
infrequently the Government 
will either agree to an amend- 
ment or accept a compromise, 
or even acquiesce in its defeat 
upon an amendment which 
does not vitally affect the work- 
ing of the bill. If the bill has 
been amended in committee, 
the committee reports the re- 
sults of its deliberations to the 
House, and at this Report stage 
the House decides, if necessary 
after debate, which amend- 
ments, if any, it will accept. 

Finally, there is a third reading, 
when only formal or verbal 
alterations are allowed. The 
House again discusses the bill as a whole 
and decides whether or not it should 
become law. 

If a bill successfully passes all stages in 
the House of Commons, it is then sent to 
the House of Lords, where much the same 
procedure is gone through, though usually 
more quickly. This further consideration 
is useful, even if the Lords agree with the 
bill, for it gives the Government an oppor- 
tunity of looking through the bill carefully 

OAL— C* 


in the amended state it has finally attained 
in the Commons and of securing further 
amendments of a technical character. 

Technical amendments proposed by the 
Government will always be accepted by 
the Commons when the bill is sent back to 
them. If the amendments are not suggested 
by the Government and are substantial, 
the Commons will have to consider whether 
they will accept them or whether some com- 
promise can be achieved. If they insist on 
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having the bill in the state in which it left 
them (i.e. without the Lords' amendments), 
or if the Lords reject it completely, the 
Commons must decide whether they will 
try to pass it over the Lords' veto under 
the Parliament Act. 

Most public bills originate in the House 
of Commons, but quite often bills are 
introduced m the first instance in the 
House of Lords, especially bills for the 
purpose of altering private law, for instance, 
bills to amend the law of property or 
contract, which as a rule are not of a 
partisan character; and the House of 
Commons is generally willing to accept 
them without much debate. When a bill 
has been approved by both Houses, it is 
presented to the King for the royal assent. 

Lords and Money Bills 

This description does not apply in its 
entirety to either financial measures or 
private bills. Money bills must be inti o- 
duced in the House of Commons and can 
be neither amended nor rejected by the 
House of Lords. Further, any bill which 
has for its purpose the spending of money 
or the imposition of a charge on the sub- 
ject must be introduced by a financial 
resolution; such a financial resolution can- 
not receive a second reading without a 
recommendation from the Crown; and 
it must be introduced in Committee of the 
Whole House. 

Ever since Gladstone had his famous 
dispute with the House of Lords in 1860 
over the Paper Duties, it has been the 
practice to concentrate all the year’s pro- 
posals for taxation m a single budget, 
which is a statement of proposed expendi- 
ture for the year and the taxation or other 
financial expedients required to meet it. 
The Chancellor of the Exchequer intro- 
duces his budget in Committee of the 
Whole House, which for this purpose is 
called the Committee of Ways and Means, 
and at the close of his speech resolutions 
are at once passed upon which taxes are 
provisionally levied pending the passing of 
the necessary Act of Parliament. When the 
House is considering the spending of 
money, or, in other words, is providing for 
the needs of government, it again goes into 


Committee of the Whole House, which in 
this instance is called the Committee of 
Supply. Eventually from the Committee 
of Ways and Means emerges the Finance 
Act for the year, imposing Income Tax, 
which requires annual renewal, and intro- 
ducing necessary modifications into the 
taxes which are permanent. 

From the Committee of Supply come 
one or two Consolidated Fund Acts grant- 
ing money to the Crown and later these 
Acts are superseded by an Appropriation 
Act which gathers up the grants and 
specifies in some detail the purposes for 
which they may be used. 

In the meantime the estimates presented 
by the various government departments 
have been considered in Committee of 
Supply. It is open to any member to pro- 
pose a cut in expenditure but not an 
increase, so that the rather ludicrous pro- 
ceeding is often encountered of a member 
proposing a cut of £100 in a minister’s 
salary because his department is not, in the 
member’s opinion, spending enough. None 
the less, the rule that a private member may 
not propose the expenditure of public 
money protects him from the pressure of 
local or other interests which might other- 
wise prove embarrassing. 

Private Bills 

The procedure on private bills, which, 
though formally introduced by members of 
either House, are promoted by persons or 
bodies outside Parliament, is more compli- 
cated. No accurate demarcation can be 
made between what can be done by public 
and what must be done by private bill, but 
generally speaking if a bill is promoted for 
the purpose of altering the law with 
respect to a private individual or to confer 
special powers on a single local authority 
or public utility company, it must be intro- 
duced as a private bill. The most impor- 
tant private bills are promoted by local 
authorities, and most of the advances in the 
social services which are administered 
locally have been initiated by progressive 
local authorities asking Parliament for 
special powers, and only later universalized 
by Parliament itself in such general legisla- 
tion as the Public Health Acts. Private 
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bill legislation has been called the labora- 
tory of local government. 

Since private bills usually seek to inter- 
fere with the rights of persons other than 
the promoters, as for instance by taking 
property compulsorily for public purposes 
or interfering with the activities of an 
existing public utility, the procedure is 
regarded as a controversy between the 
promoters and opponents of the measure, 
and accordingly not only has an elaborate 
set of rules been devised to ensure that full 
notice shall be given to all persons likely 
to be adversely affected, but the committee 
stage, in which consideration of a bill is 
usually concentrated, takes on the charac- 
ter of a judicial hearing, at which the parties 
appear by counsel and evidence is given for 
and against the bill. The House of Lords 
lakes its full share of private bill legislation, 
about half the bills being introduced in the 
first instance into that House. 

A private bill committee in the House of 
Lords is composed of five peers, in the 
House of Commons of four members 
The committees act without partisanship 
in a judicial spirit and report their findings 
to the House, which usually accepts them, 
unless some great decision of principle is 
involved which does not commend itself 
to the majority. 

This, however, is not very likely to 
happen, for most private bills have to be 
communicated to the relevant government 
departments, which may make representa- 
tions to the committee concerning the 
public aspects of the bills. A bill which has 
passed one House must go through the 


same stages in the other House, but 
commonly the opponents of a bill decide 
not to carry their opposition into the 
second House, perhaps because they have 
received certain concessions from the 
promoters. 

Private bill procedure, which is peculiar 
to British legislatures, is expensive, not only 
because fees ha 'e to be paid at various 
stages of the proceedings, but also because 
promoters and opponents of bills have to 
employ expensive counsel and parliamen- 
tary agents. Accordingly a more expedi- 
tious and less costly method has been 
devised Various statutes have given 
certain government departments power, 
after holding a public local inquiry, to make 
Provisional Orders, which arc scheduled 
to a bill and presented to Parliament for 
its approval. When passed they have the 
effect of statutes. The judicial element 
present in private bill procedure appears 
in the public local inquiry. 

On the other hand, private bill procedure 
has been much praised by foreign observers 
because it removes most legislation affect- 
ing local and private interests from the 
floor of the House and therefore from 
party controversy. Thus it takes away 
from the ordinary private member the 
temptation which besets members of most 
other legislatures, that of currying favour 
with his constituents by pressing their claims 
against those of other persons or localities, 
while at the same time leaving him free to 
perform his duty of protecting them in the 
exercise of rights which they have in com- 
mon with the rest of the community. 


Test Yourself 

1. What is meant by “parliamentary sovereignty ? 

2. How long does a modern Parliament last in the usual way? 

3. What are the qualifications of a parliamentary elector? 

4. What are the “conventions of the constitution" ? 

5. What is the doctrine of the “mandate"? 

6. What are the uses of a parliamentary question ? 

7. Through what stages must a public bill pass in order to become an Act 
of Parliament? 

Answers will be found at the end of the book , 
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LOCAL GOVERNMENT VOTING 

In local government the people's representatives are elected by residents , the system of 
voting being similar to that of national elections. In the picture above , a count of votes is 
being made , counters being on one side of the table , scrutineers on the other. 



CHAPTER IV 


BRITISH LAW AND GOVERNMENT: 
CENTRAL AND LOCAL 
ADMINISTRATION 


T he word government suggests ordering 
people about and seeing that they do 
what they are ordered to do. But these are 
only incidental functions of what is some- 
times termed the executive, or more com- 
monly simply the Government. The task 
of the Government is not limited to execut- 
ing the laws, as the term “executive” 
suggests; much of it consists in providing 
services for the public. In the United King- 
dom the Government cannot of itself 
determine what those services shall be, nor 
can it raise the necessary money; these 
functions belong to Parliament, which will 
lay down in a statute the principles upon 
which the service is to be conducted ; but 
it is the Government which actually pro- 
vides and conducts the service. Perhaps we 
ought to say, not the Government but more 
shortly government, for not only the central 
government, but also local government 
authorities perform these functions. 

It is indeed not a matter of constitutional 
principle but of policy whether a particular 
service shall be run by the Government, or 
by local authorities, or by private persons 
or companies, or by public corporations 
such as the Port of London Authority, 
or the B.B.C. or the National Coal Board, 
which have much of the independence 
characteristic of an ordinary company, 
though ultimately responsible to Parliament. 

Traditions of Government 
But it is even more often a matter of 
tradition. Certain services, such as foreign 
policy, defence and the more important 
parts of justice, have for centuries been 
provided by the central government in the 
name of the King. On the other hand, the 
greater part of internal government until a 
little over a hundred years ago was left to 
be effected by local officers, such as justices 


of the peace, constables and overseers. 

There was the same diversity in the means 
of raising money to pay for services; for 
while justice and law and order paid for 
themselves in voluntary service or by fees 
and fines, the King had to ask Parliament 
for grants to maintain the armed forces, 
and the local justices levied rates to cover 
the cost of poor relief and the maintenance 
of highways and bridges. 

All these ways of financing services have 
survived, supplemented by others; and it 
is perhaps not too much to say that finance 
has always been the heart of English 
government. In peacetime at least, almost 
all questions become in the end questions 
of cost or, what is much the same thing, of 
priority. The Treasury, therefore, has long 
been the most important government 
department, and its political head, the 
Chancellor of the Exchequer, is usually 
the Prime Minister’s most influential 
lieutenant in the Cabinet. 

Task of the Treasury 

The task of the Treasury is to examine 
the estimates of future expenditure sub- 
mitted to it by each department, and to 
force the department to prove its case for 
every proposed increase. It is for the 
Treasury to suggest that services can be run 
more cheaply, and to use its expert know- 
ledge to propose the precise changes 
necessary. Since much of the expenditure 
incurred by a department is on the salaries 
of civil servants, the Treasury exerts a strict 
control over establishments and staffing; 
it makes rules for and maintains discipline 
throughout the civil service, of which the 
Permanent Secretary to the Treasury is 
head. It is also for the Treasury to advise 
the Chancellor of the Exchequer as to the 
best ways of raising money. If it is decided 
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BANK OF ENGLAND TODAY 
Set up originally by seventeenth-century merchants and 
long a link between the Government and the money 
market , the Bank of England is now in jact , no less than 
in name , the national bunk. 


lo raise money by loan, the Treasury has 
access, directly, and indirectly through the 
Bank of England, to the money market and 
can advise as to the interest to be paid and 
the terms of repayment of the principal. 
If taxes are to be levied, the Treasury uses 
the services of two departments which are 
subordinate to it, the Board of Customs 
and Excise and the Board of Inland Revenue. 

But although the Treasury can try to 
insist on economy by the various depart- 
ments, it cannot decide priorities between 
them. That is for the Cabinet ; and if it 
comes to a real contest between Ministers 
who are unwilling to give way to each 
other, only the Cabinet can decide between 
them. Usually, however, the dispute will 


have been the subject of dis- 
cussions between the rival 
departments and the Treasury 
for a long time previously, 
and the Ministers at the head 
of them will have been closeted 
with the Prime Minister. These 
arc matters of the highest 
policy, and can seldom be 
settled on any but the highest 
level. However, the Treasury 
can not only try to reduce 
the cost inevitably associated 
with new schemes, but can 
also from its special knowledge 
give the Chancellor of the 
Exchequer ammunition which 
he can use to show that the 
proposals are likely to be more 
expensive than their supporters 
allege them to be. 

A special financial depart- 
ment, the Exchequer and 
Audit Department, controls 
the issue of money for public 
purposes and audits the 
accounts of Government de- 
partments. At its head is the 
Comptroller and Auditor-Gen- 
eral, who, though appointed 
in the usual way from the 
civil service, has the same 
security of tenure as the 
judges, for he can be removed 
by the King only upon an 
address from both Houses of 
Parliament. He is, in fact, more closely 
associated with the House of Commons 
than with the Crown. 

Since the days of the younger Pitt, 
British Government finance has been noted 
for its extraordinary concentration. All 
Government moneys are paid into and 
drawn out of a single fund, the Consoli- 
dated Fund, which is nothing more nor 
less than the Government account at the 
Bank of England. Formerly, when expen- 
diture was incurred under a new head, a 
new tax was imposed to meet it; so that 
there were a number of different accounts, 
some of which had a credit and others a 
debit balance. Similarly, when a loan was 
raised, it was charged upon a particular 
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tax, in other words, the stockholders looked 
to its proceeds for payment of their interest 
and regarded the continued existence of the 
tax as their security. The whole pro- 
cedure was complicated and unbusinesslike, 
and it was a great step forward when Pitt 
established a single account and charged the 
whole of the national debt on it, prescribing 
further that any unexpended balance should 
go automatically to reduce the debt. 

How the Fund Works 
Into the Consolidated Fund are paid all 
moneys accruing to the Crown, that is to 
say, not only the proceeds of taxation, but 
money from all other sources except those 
which arise from the estates of the Duchy 
of Lancaster and the Duchy of Cornwall, 
the former of which go to the King in any 
event, the latter only if he has no son to 
enjoy them as Duke of Cornwall. Formerly 
the proceeds of all Crown lands were paid 
directly to the King, together with certain 
excise duties settled on him for life, but 
out of them he had to pay many of the 
costs of government, including, for example, 
the salaries of the judges. However, by 
gradual stages the King has come to 


surrender at his accession all his hereditary 
revenue and has received in return a Civil 
List Grant, in other words, a salary on 
which to maintain himself and his family 
and pay for the upkeep of his court. 

Money is drawn out of the Consolidated 
Fund by a process designed to ensure that 
no money shall be issued to a department 
to be spent by it without the approval of the 
Comptroller and Auditor-General, whose 
subordinate officials see that every issue is 
covered by an authorization from Parlia- 
ment. Concurrently there proceeds an 
audit of each department’s accounts to 
ascertain that money has been spent in 
accordance with the legal requirements of 
statute. At the end of a year or so the 
Comptroller and Auditor-General presents 
the accounts with his observations to the 
Public Accounts Committee of the House 
of Commons, which in its turn reports to 
the House. Any criticisms of departmental 
methods are communicated to the depart- 
ments by the Treasury. From time to time 
the House also sets up a Select Committee 
on National Expenditure, which examines 
the accounts not from the point of view of 
legality but of economy. 



TREASURY, WHITEHALL, A HUNDRED YEARS AGO 
Most powerful of all Government departments , since no payments can be made by any other 
department m ithout Treasury sanction , it is controlled by the Chancellor of the Exchequer 
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There can, however, be little doubt that 
the Treasury (the great nineteenth-century 
department) has been losing some of its 
authority over the other departments, and 
the Cabinet, which is supplanting it as the 
chief controller of finance, has had to 
provide itself with an organization for this 
and other purposes. Before the First World 
War the Cabinet was a very informal body, 
meeting often enough, but without any 
regularity, during the sessions of Parlia- 
ment. Its meetings were so secret that only 
the Prime Minister was allowed to take 
notes during them, and the sole record of 
its proceedings was to be found in a private 
letter which the Prime Minister wrote to 
the King immediately after a meeting. On 
the whole, this informality worked well; 
but during the First World War it became 
apparent that the Cabinet must become a 
more businesslike body. 

Cabinet Procedure 

During the First World War the old 
Cabinet of some score of Ministers was 
replaced by a small compact War Cabinet 
of five or six, in almost continuous session 
and supervising the whole conduct of the 
war. Most Ministers were outside it and 
took their orders from it, being present 
if anything was being discussed which 
peculiarly affected them. This War Cabi- 
net established a regular secretariat, and 
it also worked through special committees 
for various purposes. 

Much of this organization has lapsed, 
but the Cabinet Secretariat remains. The 
secretary or his deputy is present at all 
Cabinet meetings, for which, on the 
directions of the Prime Minister, he pre- 
pares agenda, and of which he writes and 
circulates the minutes. With this exception, 
however, the Cabinet remains as secret as 
ever. But it is understood that all Cabinets 
have a committee, known as the Legisla- 
tion Committee, which is presided over 
by the Home Secretary and approves the 
final draft of bills before they are intro- 
duced into Parliament. Moreover, the 
Defence Committee, which includes all 
Ministers closely connected with defence 
problems and is in contact with Dominion 
representatives, assists the recently con- 


stituted Ministry of Defence m its work of 
co-ordination. The Labour Government of 
1929-31 also established an Economic 
Advisory Council. 

Wartime Cabinets 

During the Second World War the War 
Cabinet was modelled on similar lines to 
the First World War, and it built up an 
elaborate organization with many specialist 
advisers of one kind or another; in fact, 
the offices of the War Cabinet became little 
less than another department controlling 
the others. How much of this organization 
will survive is uncertain — the Cabinet has 
already expanded almost to its pre-war 
size — but government is now inevitably so 
complicated that the Cabinet, and the 
Prime Minister, in particular, can hardly 
hope to control it without a highly developed 
organ at the centre. 

Besides finance, which pays for all, the 
primary tasks of the central government 
have been the conduct of foreign affairs 
and the control of the armed forces; and 
the relevant departments are now the 
Foreign Office, the Admiralty, the War 
Office and the Air Ministry. They all act 
in virtue of statutory powers, and also of 
the royal prerogative, a term which needs 
some further explanation. 

The King's Prerogative 

The oldest part of English law is that 
law which was built up by the King’s 
courts on a basis of custom and reason 
from the twelfth century onwards, and 
is known as Common Law. Now Com- 
mon Law attributed certain rights, 
powers and immunities to the King 
by reason of his royal dignity and in order 
to enable him to govern the realm and to 
defend it against external enemies; and 
those rights, powers and dignities were and 
are known as his prerogative. Vast powers 
have since been conferred on the King by 
Acts of Parliament, but these are not 
technically prerogative powers. Much of 
the royal prerogative has from time to 
time been taken away by statute; in 
particular the King cannot now, without 
Parliamentary sanction, either tax the 
subject or spend public money or make 
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raws which will bind the subject. More- 
over, the King now acts in all matters of 
government on the advice of his respon- 
sible Ministers, and so the prerogative has 
ceased to be the personal power of the 
King, and is exercised by the Government 
‘ But although it is the Government that 
now conducts foreign affairs and war- 
like operations, it does so for the most part 
in virtue of the royal prerogative. Thus it 
is by prerogative that it makes treaties 
which bind the nation, though it needs the 
consent of Parliament in order to give effect 
to treaties which involve financial commit- 
ments or a change in the law —a restriction 
which is of great importance since many 
treaties are now commercial treaties 
modifying tariffs. 

There is a similar interlocking of prero- 
gative and statute in the conti ol of the 
armed forces. In 1689 the Bill of Rights 
enacted that “the raising or keeping of a 
standing army within the kingdom in time 


of peace, unless it be with the consent of 
Parliament, is contrary to law.” But, since 
the country was at war with France, 
Parliament sanctioned the keeping of a 
standing army for one year, in the hope 
that eventually it might be abolished. That 
hope has never been realized, but it has 
remained the practice to pass every year 
an Act, now known as the Army and Air 
Force (Annual) Act, continuing the army 
and air force in existence for another year, 
fixing its numbers (in time of peace) and 
making such modifications in the legisla- 
tion regarding it as have been found 
necessary. The need to pass this Act is one 
of the safeguards for the annual meeting 
of Parliament. 

Discipline had also been a difficulty. 
The prerogative power, such as it was, to 
maintain discipline in the armed forces, 
under the title of martial law, was abolished 
in 1628 by the Petition of Right, and 
Charles II and James II had to govern their 



HOME OFFICE, WHITEHALL 

The Home Office (seen above) and the Ministry of Health are the two chief Government 
departments to which local authorities are accountable . 
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armies by expedients of doubtful legality. 
But in 1689 Parliament found itself square- 
ly faced with the problem of coping w ith a 
mutiny of the troops waiting at Ipswich for 
embarkation to the Low Countries, and 
passed a Mutiny Act, to be in force for 
only a year. Thereafter, the discipline of 
the army rested on a statutory basis, suc- 
cessive Mutiny Acts developed a whole 
code of military law, supplemented by 
Articles of War (later King’s Regulations) 
issued by the Crown under statutory 
powers, and eventually the whole code was 
summed up in an Army Act, which is 
brought into force afresh every year with 
the necessary alterations by the Army and 
Air Force (Annual) Act. The name of that 
Act shows that when the Royal Air Force 
was brought into being m 1917, it was 
subjected to the same regime, the Army 
Act being modified slightly to form the 
Air Force Act. 

Neither Parliament nor the country at 
large has ever shown the same jealousy of 
a permanent navy, and so the Royal Navy 
does not need to be sanctioned afresh every 
year. Its discipline was placed on a per- 
manent footing by the Naval Discipline 
Act, 1662, now re-enacted with modifica- 
tions as the Naval Discipline Act, 1866. 

Armed Forces and the Law 

Members of the armed forces are subject 
to two laws, military law and the law of the 
land, applicable to them as to ordinary 
citizens. The mere fact that they become 
subject on enlistment to a special body of 
rules regulating discipline does not exempt 
them from obedience to the general law. 
Military law is no more repugnant to the 
ordinary law than are the rules of discipline 
in the civil service or in a factory ; but there 
is, of course, this important difference that, 
whereas a civil servant or workman will, at 
the worst, forfeit employment and pension 
rights for disobedience, a member of the 
armed forces will be tried and punished if 
he disobeys the lawful orders of his superior 
officer. Ordinarily there is no difficulty in 
reconciling his civic with his military 
capacities. 

Suppose, however, that a body of troops 
is called out to suppress a riot and the 


commanding officer comes to the conclu- 
sion that he must order his men to fire. 
Then, it has been said, a private soldier is 
in a dilemma: if he obeys his superior 
officer and kills one of the rioters, he may 
be tried by a judge and jury for murder 
and hanged, whereas if he disobeys orders 
he may be shot by a court-martial for dis- 
obedience. Put this way the dilemma is 
absurd, for if shooting to kill is necessary 
to suppress the riot, it is not murder, but 
justifiable homicide, and if it is not neces- 
sary, then the superior’s order was unlaw- 
ful, and a soldier is obliged to obey only 
the lawful orders of his superior officer. 
There can, however, be a difficult conflict 
in the soldier’s mind, for he may not know 
whether his superior is justified in ordering 
him to shoot. The probable answer is that 
a soldier will not be criminally liable if he 
obeys an order from his superior officer 
which was not clearly illegal. 

Position of the Post Office 

The one other service of long standing 
which is managed entirely by the central 
government is the Post Office, which, 
besides carrying letters and parcels, runs the 
telegraphs and telephones, and a savings 
bank. But in some ways its most valuable 
function from the point of view of govern- 
ment is that it has established an office in 
almost every village, which can be used for 
all manner of purposes such as the sale of 
insurance stamps and the payment of 
pensions. Until 1933, all profits from the 
Post Office were taken by the Treasury for 
the relief of taxation, but strict Treasury 
control was found to hamper the develop- 
ment of its services and to deprive those 
who managed it of incentives to increase 
efficiency. Accordingly, in that year a new 
arrangement was made by which it pays 
over a fixed sum to the Treasury every year 
and is allowed to use the balance for pur- 
poses of development and extension. It 
has at last become very much of a socialized 
undertaking, and although the Postmaster- 
General is a Minister responsible to the 
House of Commons, the department is 
run like a business by a board of high civil 
servants. 

All other government is traditionally 
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PARLIAMENT OF THE COUNTY OF LONDON IN SESSION 
The London County Council was created in 1888 , and consists of 124 counci lien s, who come 
up for election by the ratepayers every three years, and 20 aldermen, elected by the 
councillors and holding office for six years. The chairman is elected in council. The L.C.C. 
is the most important and powerful organ of local government in London. 


local government. Paradoxically this 
peculiarly English feature is due, not to 
any failure to initiate or accomplish a 
policy of centralization, but to the fact that 
the English monarchy was the first medieval 
government to extend its effective power 
throughout the realm. To do this the King 
had to use the local leaders of society as 
his local agents and to control them by 
sending his own officers periodically round 
the country. At first the main task of local 
administration was the preservation of law 
and order, and the justices of the peace, on 
whom it mainly fell, exercised primarily a 
criminal jurisdiction. This meant that the 
activities of the chief local administrators, 
being mainly judicial, were controlled, not 


by a central political executive which 
might have imposed a uniform policy on 
them, but by central courts which cor- 
rected their mistakes of law ; they, therefore, 
enjoyed considerable independence. 

There was indeed a period, during the 
reigns of the Tudors and the first two 
Stuarts, when the Justices of the Peace, 
having by this time been entrusted with 
extensive administrative powers over such 
matters as poor relief, bridges and high- 
ways, were subjected to the political con- 
trol of the Privy Council and Star Cham- 
ber; but this phase passed, and after 1660 
at any rate the justices were, in respect of 
both judicial and administrative functions, 
under the control of the law and of nothing 
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else — which left them remarkably free to 
carry out their own notions of policy 
within the limits of their powers. 

The old system had the merit of making 
a large number of persons use their intel- 
ligence and judgment in the service of 
government; and so long as the problems 
it had to solve were those of a fairly simple 
rural society, it worked well. But it was 
quite incapable of dealing with abnormal 
lawlessness or with the new conditions 
produced by the Industrial Revolution, and 
after much experimentation an entirely 
new system of local government, covering 
both town and country, was gradually 
built up on fairly uniform lines. Though 
the authorities administering local govern- 
ment are now quite different from their 
eighteenth-century predecessors, being more 
closely controlled from the centre, they 
have inherited their two main charac- 
teristics: the primary control is one of law, 
and they enjoy considerable freedom as 
regards the formation of policy and the 
detailed work of administration. 

Local Authorities 

The typical modern service is adminis- 
tered by elected local authorities in virtue 
of powers conferred by Parliament, but 
controlled administratively to some extent 
by central government departments, and 
judicially by the ordinary courts of law. 


On the other hand, in such matters as the 
provision of markets or tramways, and 
m municipal trading enterprises generally, 
which arc of more localized interest, the 
control exercised from the centre is less 
strict. Lastly, there are some important 
services, such as factory inspection, 
national health and unemployment insur- 
ance, which are performed by the central 
departments through their paid officers. 

The boundaries of local authorities and 
indeed the whole structure of local govern- 
ment have been under consideration for a 
long time: but at present for local govern- 
ment purposes the country is divided into 
administrative counties and county 
boroughs. The latter, which comprise 
most of the largest cities and towns (with 
the exception of London, which has a 
special organization), are not further 
subdivided; the county borough council 
is responsible for all local government 
services in its area. Administrative counties, 
on the other hand, are subdivided into 
urban and rural areas. Urban areas, 
which may either be urban districts or 
enjoy the greater dignity and somewhat 
wider powers of municipal boroughs, are 
not further subdivided, but in rural dis- 
tricts parishes have some small powers of 
local government. London has its own 
county council, but is subdivided into the 
original City of London and a number of 
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most purposes, but not all, independent of 
the London County Council; the metro- 
politan boroughs, though not unlike muni- 
cipal boroughs in the provinces, do not 
stand in quite the same relation to the 
London County Council as municipal 
boroughs do to the councils of the counties 
of which they form part. 

Thus in county boroughs there is a one- 
tier, in other urban areas a two- tier, and in 
rural areas a three-tier system of adminis- 
tration. However, this statement, unless 
amplified, is likely to cause misunderstand- 
ing. Parish councils and parish meetings 
are not in a general way subordinate to 
rural district councils, nor district councils 
or municipal boroughs to county councils. 
Each of these kinds of authority was 
originally set up to administer separate 
services, according as they seemed to call 
for small or medium or large-scale adminis- 
tration, and although the tendency has been 
for the county councils to take over from 
the smaller authorities work which they 
had proved too poor to finance, and to 
use the latter as their agents, the various 
authorities are still largely independent of 
each other, and all deal directly with the 
central departments which control them. 

Among the most important county 
services are education, main roads (other 
than trunk roads, which are maintained 


COUNTY HALL, LONDON 

Headquarters of London County Council, 
County Hall is situated in Lambeth on the 
south bank of the Thames. 

directly by the Ministry of Transport), 
police (through a Standing Joint Committee 
of the County Council and the Justices), 
and such part of public assistance as has 
not been taken over by the Assistance 
Board. Rating and housing, public health, 
a term of very wide application, roads in 
urban areas and by-roads in rural areas 
are the province of district councils and 
municipal boroughs. Parish councils and 
parish meetings (all rural parishes have 
meetings, but only the more populous have 
councils) have a number of miscellaneous 
powers, the most important of which, 
owing to the restrictions on spending 
powers in the parish, are the protection of 
parish property and the power to make 
representations to the rural district council 
and, if necessary, to the county council in 
relation to such matters as public health, 
housing or water supply. Municipal 
boroughs and urban district councils have 
parish powers as well as district powers, 
and county boroughs, even more inde- 
pendent, have all these powers as well as 
those possessed by a county council. 

This division of powers is important 
because all local authorities derive their 
powers from Acts of Parliament and, by 
reason of the doctrine of ultra vires , act 
illegally if they exceed their powers; but in 
a well-run county there is likely to be much 
co-operation between them, and in the 
creation of new and the revision of old 
schemes, which take place from time to 
time, there is a tendency to use in conjunc- 
tion authorities on different levels, the 
larger ones providing money, general 
direction of policy and advice on adminis- 
tration, but using the smaller ones as their 
agents to do the actual work ; and it must 
be remembered that although the authori- 
ties are separate, there is nothing to prevent 
the same person, if he has time to spare, 
being a member of two or more councils. 

Local councillors are elected by, the local 
electorate, on a franchise even wider than 
the parliamentary franchise. Councillors 
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CITY COUNCIL IN SESSION 

Municipal government in the provinces has its own dignity and efficiency , as may be seen 
from this photograph of the city council of Cardiff in session. Town councils are empowered 
to cope with many local problems. Councillors are elected by the ratepayers. 


are elected for three years and councils are 
not subject to dissolution. Continuity is 
aided in county and borough councils by 
the presence of aldermen, who arc elected 
for six years by the councillors ; but apart 
from their tenure, aldermen do not in any 
way differ from councillors, with whom 
they sit and vote in a single chamber. In 
addition, borough councils elect from 
among their members or outside a mayor 
(in certain of the largest boroughs called 
“Lord Mayor”), who presides over council 
meetings and also represents the borough 
for social and ceremonial purposes. All 
other councils elect a chairman from their 
own members. 

The Committee System 
Councils do their work mainly by com- 
mittees. Some committees are required to 
be appointed by statute, and of these the 


Watch Committee in a borough, not the 
council itself, is the police authority, while 
in those areas which are units for education, 
the Local Education Authority is a com- 
mittee appointed by the council and 
includes persons co-opted from outside 
the council. Otherwise few generalizations 
can be made. Only the council itself can 
levy a rate or if, like a county council, it 
cannot levy rates, issue demands for the 
money it requires to the rating authorities 
in its areas or authorize the use of 
the corporate seal (and thereby alienate 
council property), and all committees 
report periodically to the council as a 
whole; but whether the council trusts 
its committees to administer the various 
services without much interference or 
insists on all but the most trivial 
matters being referred to it is for 
the council itself to decide. The con?- 
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mittee system allows much flexibility and 
variety in methods of administration. 

But, of course, even a committee, 
however expert its members may become 
by specializing in a particular field, cannot, 
do the actual day to day work of adminis- 
tration. This is done by paid officials who 
stand in somewhat the same relation to 
the councils and committees they serve as 
civil servants to their Ministers. They 
carry out the lawful orders of the councils 
and give advice when required to do so. 
Where a highly technical service is con- 
cerned, such as the management of a tram- 
way undertaking, the manager will stand 
m the same sort of relation to his com- 
mittee as the general manager of a com- 
pany to his board of directors. The super- 
vision of an efficient committee over the 
tunning of a department, however, tends 
to be closer than that which a Minister 
can exercise over his. 

Control by Courts and from Centre 

Local authorities have all along been 
subject to the control of the courts of law. 
If they overstep their powers or neglect to 
perform their duties, any person injured 
by their acts or omissions may apply for 
redress to the High Court, which has power 
to quash their decisions or order them to 
act. But judicial control is now less 
important than that exercised by the de- 
partments of the central government. 

This departmental control has grown out 
of the new problems created by the Indus- 
trial Revolution, which led to an immense 
growth in the size and activity of the 
central government. The first expedients 
were tentative enough and, though they 
have survived, did not provide good 
models for imitation. The Metropolitan 
Police, founded in 1829 by Sir Robert 
Peel, has remained where he put it, under 
the direct control of the Home Office; 
elsewhere the police have been organized in 
local forces, each under the control of a 
local authority but inspected by the Home 
Office. The first important Factory Act of 
1833 established a body of factory inspec- 
tors, again appointed by and under the 
direct control of the Home Office ; doubt- 
less it was thought unwise that these 


should be appointed by local authorities 
when those authorities were themselves 
controlled by the very manufacturers in 
whose factories the abuses which it was 
sought to bring to light were suspected to 
be. Again, under the new Poor Law of 
1834, the Poor Law Commissioners treated 
the locally elected Guardians very much as 
servants whose only function was to apply 
to concrete cases the rules laid down in the 
minutest detail from the centre. But in the 
more modern services, such as education, 
the practice has been for the central 
department to leave the primary inspection 
to the local authorities and, through 
inspectors appointed by the central depart- 
ment, to ensure that the local authorities 
arc doing their work properly. 

This characteristic English method of 
combining administration by locally elected 
authorities with control by departments of 
the central government came only gradu- 
ally after many experiments. It required 
for its elaboration much experience on 
the part not only of local councillors and 
aldermen, but also of Ministers and civil 
servants ; and it was not until the seventies 
that our modern methods tended to 
become fixed and that the great depart- 
ments which now control local government 
began to be formed. 

Let us glance at these departments. The 
chief of them, which controls all such 
matters as do not clearly fall within the 
ambit of any other department, is the 
Ministry of Housing and Local Govern- 
ment. It chiefly controls housing standards 
and town and country planning; but its 
approval is also necessary before any local 
authority raises a loan for any purpose 
whatever ; and it exercises a general 
supervision over all local authorities. 
Formerly local authorities were controlled 
by the Ministry of Health, which now 
confines itself to health matters. 

A much older department, the Home 
Office, controls the police administration, 
together with a number of other services. 
Moreover, the Home Secretary exercises 
some of the functions exercised by a 
Minister of Justice in other countries, for 
he appoints stipendiary and police magis- 
trates, and decides whether convicted 
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criminals shall be pardoned; he is also 
responsible for the activities of the Prison 
Commission. 

The other great departments which 
control the acts of local authorities are the 
Ministry of Agriculture, Fisheries and 
Food, the Ministry of Education, and the 
Ministry of Transport. 

Another old department, the Board of 
Trade, which deals with general trade 
policy and the non-judicial administration 
of the Banktuptcy and Companies Acts, 
and two twentieth-century departments, 
the Ministry of Labour and the Ministry of 
Pemons and National Insurance, administer 
their services directly, like the Post Office, 
through their own local officials in offices 
scattered all over the country. 

The Civil Service 

This enormous development has neces- 
sitated a thorough organization of the 
Civil Service on uniform lines. Originally 
the work of government was done by 
persons who were in fact, as well as in name, 
members of the Royal Household. Then 
with the development of Cabinet govern- 


ment they came to be recruited by patron- 
age, or in other words Ministers appointed 
their subordinates. There was no real 
spoils system such as obtained in the 
United States during most of the nineteenth 
century and still obtains in many of its 
constituent states; for, once appointed, an 
official could expect to be retained so long 
as he was in good health and reasonably 
efficient. Many of the persons so appointed 
were very able, but the general level of 
efficiency was not high and the system 
played too much into the hands of the 
landed aristocracy. Accordingly, about 
the middle of the nineteenth century, com- 
petitive examinations were introduced, first 
for the Indian Civil Service and then, in 
1870, for the Home Civil Service. A Civil 
Service Commission was set up through the 
initiative of Gladstone, which was alone 
empowered to admit persons to the Service, 
and gradually by its regulations the Civil 
Service was divided into several grades or 
divisions, each of which, with the exception 
of the professional and technical appoint- 
ments, doctors, lawyers, engineers and the 
like, has its own competitive entrance 



HARSH AIR OF A VICTORIAN CLASSROOM 
The typical classroom of the nineteenth century with its rigid discipline and limited syllabus 
is in striking contrast to the liberal and friendly atmosphere of the modem school. 
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TODAY THE YOUNGEST LEARN WHILE PLAYING 
A laige piopoition of the monies raised by i cites in any local government area is expended on 
health and education. Of recent years the nursery school ( illustrated above) has come into 
prominence. The children are taught to be sociable and self-reliant. 


examination devised to select the best 
candidates at various stages of their 
educational careers. 

The general organization of the Service 
is into three grades, the administrative, the 
executive and the clerical, to which must be 
added shorthand typists, messengers, mani- 
pulative workers (especially in the Post 
Office) and industrial workers. Speaking 
generally, appointments m the three higher 
grades are made as the result of examina- 
tions. Candidates for the administrative 
grade sit for these examinations at the end 
of their university careers; for the execu- 
tive grade, at the age of eighteen or nine- 
teen ; and for the clerical grade, at the age of 
sixteen or seventeen : but there is a certain 
amount of promotion from one grade to 
another. 

All civil servants, except the Comptroller 
and Auditor-General and his Deputy, who 
are virtually irremovable, hold their posts 
at the King’s pleasure, which means that in 

L law they can be dismissed without notice 
and without any reason being assigned. 


Moreover they cannot sue for their pay, and 
the pensions provided under the Super- 
annuation Acts are entirely at the discre- 
tion of the Treasury. In practice, however, 
they are not dismissed except for incom- 
petence or misconduct, and questions of 
pay and service conditions are regularly 
discussed by Whitley Councils, on which 
the employers’ side is represented by 
persons in the administrative grade and the 
staff side by persons chosen by the other 
glades. In case of disagreement it is com- 
mon to submit the case to the Industrial 
Court, whose decisions are usually accepted 
by the Treasury. Thus civil servants have, 
in fact, though not in law, a very secure 
tenure. 

The older books on constitutional law 
often gave the impression, which was 
accentuated by the use of the term execu- 
tive, that the work of government depart- 
ments was limited to seeing that the law 
was obeyed to the letter and in the spirit. 
It was not their function but thit of the 
courts to interpret the law, and they had 
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THE PUBLIC LIBRARY 

Among the cultural facilities offered by local government is the public library. An Act 
permitting the opening of public libraries was passed in 1850 , and their establishment was 
given impetus by the Carnegie Trust Fund which provided money for both buildings and books. 
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little or no discretion as to what they had 
to do. Of course, no one really believed that 
this was true of the work done in the Foreign 
Office or the Service Departments, but it 
was generally credited of the departments 
which came into contact with local 
authorities or the ordinary citizen in his 
civil capacity. But in actual fact no 
government department is ever an auto- 
matic machine. Of course, the majority 
of the officials employed in them have very 
little discretion, no more than a clerk in an 
ordinary business. They have their work 
clearly mapped out for them and their task 
is to do it as efficiently as possible ; and they 
do not often come into official contact with 
persons outside the department. But 
executive officers, especially the highei 
among them, are bound to exercise a good 
deal of discretion. They work within a 
framework of general instructions con- 
tained in statutes, regulations or orders, but 
they have to apply these to the particular 
facts of cases that come before them and 
for that purpose to interpret them just as 
much as any judge, though, of course, their 
interpretations and applications are not 
final but can be called in question. 

The Administrative Grade 

In the administrative grade the discretion- 
ary element becomes predominant. All 
administrative officers, from the Permanent 
Secretary of a department down to the 
Assistant Principal who has just entered the 
service, spend most of their time on ques- 
tions of policy. The work done by this 
comparatively small body of officials— 
there were about 1 ,200 of them in the years 
immediately before the war — is so import- 
ant and generally so little understood, that 
it deserves extended treatment. 

It must first be emphasized that they are 
strictly subordinated to the Minister who is 
the political head of the department. They 
must obey all his lawful orders, even if they 
disagree with them, and they must give him 
fairly and candidly, not only all the inform- 
ation he requires to enable him to make a 
decision, but also all the relevant argu- 
ments pro and con> not concealing their own 
opinions, but helping him in every possible 
way. And if, after obtaining their advice, 


their Minister decides against it, they must 
carry out his decision in the best way pos- 
sible. A quotation from Sir Austen 
Chamberlain’s Down the Yeats (p. 310) is 
illuminating. Of Sir George Murray, long 
the permanent head of the Post Office, he 
writes: “He was raciest in conversation as 
when, having failed to persuade me that 
something I proposed to do was inex- 
pedient, he asked: ‘Well, if you must do a 
silly thing like that, is it necessary that you 

should do it in such a d silly way?’ and 

proceeded to indicate a much better method 
of carrying out my idea.” 

None the less, since the line between 
administration and policy cannot be drawn 
with any certainty, civil servants of the 
administrative grade cannot help being 
politicians. Party politics are certainly out- 
side the sphere of the permanent official, 
but there is much in politics that is either 
not to be found in the programme of any 
party or common to all. 

From this kind of politics a civil servant 
cannot keep himself free, even if he would ; 
and in making decisions he will always 
have due regard to public opinion. 

A large government department will 
normally have, in descending order, officers 
of the following ranks: Permanent Secre- 
tary, Deputy Secretary, Under-Secretary, 
Assistant Secretary, Principal and Assistant 
Principal, the last type being really a cadet, 
who is being trained by one of the Principals 
whilst assisting him with his work. Each 
group of Principals will have a number of 
clerical officers preparing work or collecting 
materials of a statistical or similar character. 
Some departments, such as the Revenue 
departments, are mainly staffed by execu 
tive officers. 

Relations with the World at Large 

Much of a department’s work is stimu- 
lated from outside. Letters come in from 
local authorities and private persons and 
companies. They are either addressed to 
or are sorted out and transmitted to, the 
branches of the Ministry which deal with 
the subjects to which they relate. There 
each is read by a clerical officer, of the 
branch, who will find the file dealing with 
the subject together with any other papers 
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which may have a bearing on it. All this 
he will place before an administrative 
officer, normally a Principal, who studies 
the case and, if necessary, starts an investi- 
gation in pursuit of the answer, consulting, 
at need, other government departments or 
local authorities or private interests con- 
cerned. 

If, however, the Principal feels uncertain 
as to his proper course of action or his 
authority to pursue it, or if he wishes to 
propose something of a far-reaching 
character, he will have to put up the case 
to his senior officer, an Assistant Secretary, 
stating what he thinks ought to be done, 
and why. If the Assistant Secretary knows 
that he can settle the matter on his own 
responsibility, he will minute the file back 
to the Principal with instructions for 
action; but, if not, he will minute it to his 
superior officer, an Under-Secretary, and 
so on. Cases raising important questions 
of politics, or requiring a definition of 
policy where none has yet been attempted, 
will usually move rapidly up to the Mimstei 
himself, and so will those likely to entail 
administrative changes. 

Work of Administrative Officer 
For the administrative officer, what he 
does with each problem is a matter of tact, 
knowledge and judgment: an administra- 
tive officer will make decisions, either at 
once or after consultation with specialists, 
on all matters referred to him for action 
which he knows to come within the scope 
of his responsibilities, thus relieving from 
comparatively detailed work the officers of 
higher status. An experienced Principal or 
Assistant Secretary must therefore know 
the mind or policy of his Minister and of 
the department. He can never forget that 
whatever is done by himself as a depart- 
mental official is held to be the act of the 
Minister — even if the Minister has never 
heard of it and even if it has been done by 
the officer without reference to higher 
authority. When he writes a letter, he 
writes in the name of the department and 
begins in the conventionalized mode: “I 
am directed by the Minister of Such-and- 
Such to acknowledge your letter and to 
say, etc.”, a manner of speech which, 


though conveying to the literal minded a 
suggestion of falsehood, usefully expresses 
the fundamental responsibility of the 
Minister for everything that is done in or 
issues from his department. 

What are the queries which are com- 
monly addressed to Ministries? 

Since men’s interests are diverse, it is 
impossible for any ministerial policy to 
satisfy equally all those affected by the 
policy. This unequal satisfaction (some- 
times dissatisfaction) is expressed in letters 
to the department. Such letters may come 
from individual citizens, or from shop- 
keepers or businesses, or from associations 
of employers or of professional men, 01 
from trade unions, etc. They may offei 
reasons why a particular policy should be 
modified, or claim redress on the grounds 
that the execution of a particular policy is 
unjust to them in failing to take account of 
certain factors peculiar to their position. 
The raising of the questions and the 
answers to them are usually envisaged by 
the department when policy is being 
framed. But not infrequently new points 
emerge and these must be considered on 
(heir merits so that injustices shall, if 
humanly possible, be eliminated. 

It is here that a mistake made in the 
name of the Minister may be of very con- 
siderable consequence to the country, for a 
government department, unlike a business 
company, is not in a position to say No to 
one customer and Yes to another. Fair- 
ness demands that whatever is conceded to 
one must be conceded to all in similar cases. 
Perhaps the characteristic caution of civil 
servants — which can be so maddening to 
the outside world — is due not a little to 
their knowledge that an incorrect reply 
which may save a thousand pounds (at 
Government expense) to the firm inquiring 
may, within a week of two, mean a thou- 
sand firms very properly seeking a like 
reply to the same inquiry. 

Creating New Services 
Occasionally it is given to a department 
to create a whole new service or to develop 
an old service beyond recognition. The 
impulse may, and indeed usually does, 
come from outside, from some social inves- 
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Advice and C onsultation 
Suppose, then, that a Minister has been 
convinced that a scheme should be seriously 
considered. The first thing is for him to 
talk to the Permanent Secretary to see if 
there is the necessary organization in the 
department. If there is, the head of the 
division or branch will be brought into 
consultation and receive his instructions to 
work out the details of the scheme. 
Eventually everything is integrated after 
consultations between the Minister, his 
higher and lower officials and, almost 
certainly, other departments, including the 
Treasury. The departmental lawyers will 
have advised how to fit the scheme into the 
existing framework of the law. At this 
stage, or earlier, the department will con- 
sult interests likely to be affected by the 
scheme. If it concerns local government, 
the great associations such as the Associa- 
tion of Municipal Corporations or the 
County Councils Association will be called 
into consultation together with some Town 
Clerks or other local officials whose 
opinion is highly regarded. If it impinges 
on labour relations the department will get 
into touch with the officials at Transport 
House, the headquarters of the Trades 
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When ah consents have been obtained, or 
it has been decided to dispense with them, 
the scheme will, unless it can be carried out 
under the department’s existing powers, 
pass into the stage of proposals for a bill 
which, upon general approval by the Home 
Affairs Committee of the Cabinet, will be 
sent to the Parliamentary Counsel to the 
Treasury to be drafted as a bill to be laid 
before Parliament. It will then be mainly 
the concern of the Minister in charge of it, 
but permanent officials will have to be in 
attendance both in the “ box ” of the House 
and before committees to assist him with 
information and advice 


Making a New Act Work 
Assume now that the bill has become an 
Act of Parliament. It will not work of 
itself. The Act will contain only the main 
outlines of the scheme, sufficient to make 
clear the policy behind it, together with 
such safeguards for individuals, special 
interests and the public at large as the 
Government or Parliament have thought 
fit to insert in it. It will in many cases be 
more akin to a constitution than to an act 
of detailed legislation. The details will have 
to be filled in either by regulations, rules or 
orders which the department is empowered 
by the Act to make or by the administrative 
acts of the department and, it may be, of 
local authorities which have to put it 
into effect, or by a combination of all three. 
Thus the department will probably, con- 
currently with its preparation of the bill, 
have been working out regulations and 
other acts of subordinate legislation, and 
shortly after the bill becomes law will 
issue them in a form drafted by its own 
lawyers. 
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Care must be taken to see that this sub- 
ordinate legislation is properly covered by 
the powers given by Parliament; otherwise 
it may be attacked in the courts, which will 
treat it as invalid on the ground that it is 
ultra vires. But Parliament may itself insist 
on exercising control by enacting that a 
rule or regulation shall take effect only if 
approved by an affirmative resolution of 
both Houses, or shall cease to have effect if 
disapproved by a negative resolution. 

It had long been a sore point that, in 
fact, members rarely had any knowledge of 
the contents of subordinate legislation and 
so parliamentary control was a nullity. 
However, in 1944, a Committee of the 
House of Commons was set up to consider 
certain types of subordinate legislation and 
decide whether the special attention of the 
House should be drawn to it as containing 
unusual features which might not commend 
themselves to the House; and the com- 
mittee can call upon departmental officials 
to appear before it and give explanations. 
Even if subordinate legislation is not made 
subject to affirmative or negative resolu- 
tions, any member may ask a question of a 
Minister about it and, if necessary, move 
the adjournment to discuss it. 

Local Administration 

Local authorities and public utility 
undertakings generally have power to make 
by-laws, and these by-laws, though they can 
be attacked in the courts on the ground that 
they are ultra vires or merely unreasonable, 
are not subject to direct parliamentary 
control. On the other hand, they always 
require the consent of some government 
department, and indeed government de- 
partments are in the habit of issuing model 
by-laws which they recommend such 
authorities and undertakings to adopt. 
Any by-law not contained in such model 
by-laws is carefully scrutinized before 
approval by the department. 

However, the control of a central depart- 
ment over the local authorities administer- 
ing a service extends far beyond legislation. 
The department is entrusted with the 
important duty of ensuring that the actual 
administration shall conform to reasonable 
standards of efficiency, and for this pur- 


pose it is regularly given certain powers. 

Thus, although local authorities appoint 
their own officers, the appointment of some 
of the most important, in particular the 
chief constable, the medical officer of health, 
the chief sanitary officer and the director 
of education, is subject to the approval of 
the appropriate central department ; and in 
some cases officers can be dismissed only 
with a like approval, or subject to appeal to 
a department. In this way many local heads 
of services have acquired a very salutary 
independence of their local councils. 

Further, in many cases, if a local author- 
ity neglects to perform its duty, a depart- 
ment may step in and perform it itself, 
charging the cost to the local authority; 
and in extreme cases of neglect local authori- 
ties have been superseded for the time 
being — though this is a dangerous power to 
exercise since it is apt to have political 
repercussions. 

Control by Audit 

The central authority’s main methods 
of control over local authorities are, how- 
ever, financial. The first is audit. The audit 
of borough accounts is performed by 
locally elected auditors, who have power 
only to certify that the accounts are correct 
or to call attention to irregularities. On 
the other hand, the audit of other accounts 
(including the education and housing 
accounts of boroughs) is performed by 
Ministry of Housing and Local Govern- 
ment auditors, who have power to dis- 
allow illegal payments and surcharge them 
on the persons authorizing them. An 
alderman or councillor thus surcharged is 
placed under a legal obligation to refund 
his share of the money illegally paid, and in 
certain cases is disqualified for five years 
from being a member of any local author- 
ity. But he may appeal from the auditor’s 
decision either to the High Court or to the 
Minister of Housing and Local Govern- 
ment, according to the amount involved; 
and he may be relieved if, although the pay- 
ment was illegal, the court or Minister is 
satisfied that he acted reasonably or in the 
belief that his action was authorized 
by law. This form of control is in 
respect only of legality, and does not 
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CITY ENGINEER IN HIS OFFICE 

Local authorities have their own staffs of executive officials for housing , hospital and health 
services , libraries , roads and transport , police , e/c. Here a city engineer refers to a huge 
map of the city he serves during a discussion on replanning . 


relate to policy or standards of adminis- 
tration like the form now to be described. 

Financing Local Authorities 
Local authorities finance their non- 
remunerative services in the first instance 
out of rates levied on the occupiers of 
premises. But exclusive dependence on 
rates would make the provision of services 
such as public health, education and hous- 
ing ruinously expensive to poor authorities, 
which are precisely those most in need of 
gal — D 


them. Accordingly, over a long period ol 
years a system of grants in aid has been 
developed, under which payments are made 
out of the national exchequer to local 
authorities. Some grants in aid proceed on 
the principle of paying half the cost of a 
service: such are police and education 
grants; and they are made only if, as a 
result of inspection or otherwise, the 
appropriate central department is satisfied 
that the service is reasonably efficient. But 
most other grants are now superseded 
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by an Exchequer Equalization grant which 
is divided among counties and county 
boroughs in such a way as to compensate 
poor areas for their low rateable value. 
If the Ministry of Housing and Local 
Government is not satisfied as to the 
efficiency and progress of a local authority's 
services, it can reduce the grant, but must 
lay a report of its action before Parliament. 

Now these sanctions, though real, are 
obviously to be used only in extreme cases; 
and if a local authority is determined to 
underspend on a service, a refusal on the 
part of a department to pay grants in aid 
may even play into its hands. However, 
this is unlikely to occur. Local authorities 
wish to earn their grants and do their best 
to satisfy the departments’ inspectors. 
Thus the practice of making grants in aid 
gives the central departments great influ- 
ence over local authorities and leads the 
latter to consult them whenever they are in 
difficulties or, alternatively, when they wish 
to extend any one of their services or make 
new schemes. 

Loans and the Ministry 

indeed, the general knowledge of an 
authority’s financial and administrative 
efficiency which a department obtains, 
largely through the practice of making 
grants in aid, becomes peculiarly valuable 
when a local authority wishes to raise a 
loan. Loans always required the approval 
of the Ministry of Housing and Local 
Government, though that department will 
accept the opinion of some other depart- 
ment as to questions of policy where 
the loan is for some service supervised by 
that department and not by itself. But 
where Ministry of Housing and Local 
Government services are concerned, the 
Ministry can always suggest that some 
other service should have priority over that 
for which the local authority proposes to 
raise the loan ; and a local authority noted 
for its general efficiency and progressiveness 
finds it easier to obtain the Ministry’s con- 
sent than onenoted for the opposite qualities. 

Finally, central departments have in 
some instances a jurisdiction to hear 
appeals from the decisions of local 
authorities. The traditional English view 


is that a person shall not have his property 
rights interfered with, otherwise than by 
national or local taxation, except in conse- 
quence of a judicial decision arrived at after 
a hearing in open court by one of the 
ordinary courts of law. It has, however, 
been found impossible to maintain this 
principle in its entirety. To give only one 
example, at Common Law the owner of a 
building can use it as a shop if he likes. 

Now it has been found necessary in the 
interests of rational town planning to 
impose restrictions on the opening of shops 
in certain neighbourhoods, and it has not 
always been thought advisable to make 
these restrictions hard and fast; a local 
authority has had to be given a discretion- 
ary power to waive them in proper cases. 
In this and similar instances, however, a 
person aggrieved by the local authority’s 
decision is given a right of appeal to the 
government department entrusted with the 
supervision of the service. Tt is felt that 
there must be some appeal in case the local 
authority takes a wrong view of the policy 
intended to be enforced, and it is also clear 
that an ordinary court of law is not m a 
position to give an opinion on what is, after 
all, a question of policy and not of law. 

From all this it might appear that the 
central government departments exert an 
iron control over local authorities, and 
that the latter are mere instruments in their 
hands to carry out policies laid down at the 
centre. But this is not so. In the first place, 
great legislative monuments like the Public 
Health Acts have not proceeded from the 
heads of Ministers or high departmental 
officials but from the local authorities 
themselves. They are for the most part 
composed of provisions contained in 
private Acts of Parliament promoted by 
progressive local authorities. When such 
provisions have become common form, in 
the sense that all progressive authorities 
insert them in their private bills and 
Parliament accepts them as a matter of 
course, it is time to incorporate them in a 
general Act, which will apply to all local 
authorities of a particular class, whether 
they want them or not. 

Thus the regular process of develop- 
ment is that some local authority experi- 



HEALTH OF THE CITIZEN 


99 



MOIHFRS AND BABIhS 

Social services , devoted to the well-being oj the individual citizen , ate directed bv all locai 
governments. These include clinics , where mothers and young children icceive fiee medical 
advice and treatment. Bv such means babies are given a healthy start in life. 


ments with a device, othei progressive 
authorities follow suit, and finally a central 
department imposes it upon authorities 
which are too sluggish or too parsimonious 
to desire the trouble or expense of operating 
it. The department tries to enforce a 
reasonable standard throughout the coun- 
try, while allowing the best authorities to 
run ahead of it. 

But nowadays a progressive authority 
will not try out a new scheme without con- 
sulting the appropriate central department, 
which has, of course, greater experience and 
wider sources of information. To an over- 


whelming degree the relation between local 
authorities and central departments is one 
of mutual trust and confidence. The latter 
are not anxious to catch out the former, but 
rather to help them do their job; nor are 
local authorities any more anxious than 
ordinary citizens to court rebuff's. 

Rather than have their nominees turned 
down, they prefer to ask the department 
beforehand whether the candidates on their 
short list are acceptable for the office which 
they have to fill. Indeed, the main advant- 
age that a central department derives from 
its various legal methods of control is to 
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MEDICAL OFFICER AT WORK 

Child we (fare is one oj the most important social set vices in the nation's effort to pwduce 
healthy people. Regular medical and dental attention can he had at the clime and at school. 


make local authorities willing to consult it 
when they meet with difficulties in adminis- 
tration, or willing to accede to reasonable 
requests, compliance with which the central 
department would be unable to insist upon. 
In the same way the task of an inspector is 
less to find material for censure or prosecu- 
tion than to persuade operators to improve 
their standards and to show them how to 
do it. It cannot be too strongly emphasized 
that in Great Britain more can be done and 
is done by request and informal consulta- 
tion than by actual command. 

This system is not federalism in any 
strict sense of the term, for local authorities 
owe their constitution to Parliament ; they 
can act only by virtue of powers conferred 
on them by Parliament ; their areas can be 
altered by Parliament ; and indeed the whole 
system of local government, and especially 
its financial arrangements, can be over- 
hauled and reorganized by Parliament. 
Yet it does seem to have become an essen- 


tial part of the British Constitution that 
there shall be a wide sphere of internal 
government in which policy shall be deter- 
mined and carried out by the co-operative 
efforts of a central government responsible 
to the nation as a whole and bv local 
authorities responsible to the local electors, 
and that in matters of local administration, 
including the settlement of lesser questions 
of policy which are inseparable from ad- 
ministration, local authorities shall have a 
reasonably free hand. 

If, then, we are willing to admit that a 
constitution in which the guarantees and 
sanctions for existing arrangements and for 
orderly changes in those arrangements are 
political, not legal, is none the less a consti- 
tution, we must also admit that there is an 
element of federalism in the British Consti- 
tution. But the federalism is of a peculiar 
and, it would seem, an advanced kind, to 
which, after a long period of standoffish- 
ness between federal and state organs, both 
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American and still more Australian federal- 
ism are fast approaching, a federalism 
which is no longer characterized by a rigid 
demarcation of the spheres in which 
federal and state agencies operate, but by a 
co-operation between both in a single 
system of administration, in which the 
federal government is able to assert a 
certain leadership by virtue of its superior 
financial power. 

There is, however, a certain field, even in 
British internal government, where the 
central government acts directly on the 
ordinary citizen and makes only slight use, 
if any, of local authorities. The Ministry 
of Labour has its labour exchanges all over 
the country which arc staffed exclusively 
by civil servants, and it administers unem- 
ployment insurance without reference to 
local authorities. Similarly, it sets up its 
own Wages Councils for industries which 
cannot be effectively organized on a trade 
union basis and it intervenes directly to 
settle strikes. The Ministry of Pensions and 


National Insurance likewise administers 
health insurance, widows’, orphans’ and 
old-age pensions, unemployment assistance 
and workmen's compensation without refer- 
ence to local authorities and entirely 
through its own officials. All these services 
have been instituted within the last fifty 
years, and it was clear that their adminis- 
tration must b- on a national basis. 
Unlike public health, for example, they had 
no background of private Acts of Parlia- 
ment promoted by local authorities; and 
in addition they could be financed only on 
a national scale. Finally, there was little 
room for the decentralization of policy- 
making in matters of detail, which is one of 
the justifications for local government of 
the British type. Such decentralization as 
there must be in the operation of such 
gigantic schemes is mainly judicial, the 
decision of individual cases in accordance 
with uniform rules, and there is always an 
appeal in the most important cases to a 
central authority. 


Test Yourself 

1. What is the “Consolidated Fund,” and who originated it? 

2. What official is responsible for seeing that only monies authorized by 
Parliament are drawn from the Consolidated Fund? 

3. What is the “royal prerogative,” and how is it exercised today? 

4. Why does Parliament pass an Army and Air Force Act every year? 

5. What special historical reason explains the large measure of independence 
in local authorities which is characteristic of English government? 

6. How is the country divided for the purposes of local government? 

7. How are (a) councillors, ( b ) aldermen, elected? 

8. What means of control has the central government over the conduct of 
local authorities? 

9. Why cannot a government department be “run on business lines”? 

10. How are by-laws made? 

Answers will he found at the end of the book. 
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GUARDIANS OF LIBERTY 

Boadicea, a British tribal queen , who defied the tyranny oj the Romans „ is silhouetted 
against the tower of Big Ben, symbol of British Parliamentary liberty. 







CHAPTER V 


BRITISH LAW AND GOVERNMENT: 
THE SAFEGUARDS OF LIBERTY 


F or centuries England has been known, 
not only to her own citizens, but also to 
foreigners, as a land of liberty. Montes- 
quieu indeed, writing in 1748, looked upon 
the attainment and securing of liberty as 
the prime object of the English Constitution. 
But although the English people have long 
pursued liberty and have attained it in 
an altogether exceptional degree, it is not 
easy to give precision to the idea or to the 
peculiarly English way of conceiving it. 

One misconception must be set aside at 
once: liberty does not mean the mere 
absence of constraint. Otherwise the 
freest of men would be the hermit and the 
tyrant ; but the former acquires his freedom 
from constraint only at the cost of relin- 
quishing the fulness of life, the latter only 
by subjecting others to his unregulated 
caprice. For civilized men liberty is to be 
attained only in an ordered society, a 
society which cannot exist unless its mem- 
bers are prepared to submit themselves in 
some measure to rules. This is what the 
great German philosopher, Kant, meant 
when he said that law exists for the purpose 
of liberty. 

From such a standpoint as this, liberty 
is that relation of a citizen to his fellow 
citizens which enables all to develop their 
personalities in the highest possible degree. 
Fundamental to it is an acute sense of 
responsibility in the ordinary man, and 
absence of constraint is as important 
because it gives the necessary field for 
responsible action as because it is itself a 
partial expression of liberty. A regime of 
liberty makes much greater demands on 
the ordinary citizen than an authoritarian 
government. 

Now liberty in Britain has always im- 
plied its converse, responsibility. Thus the 
right of personal freedom does not mean 
that a citizen may do as he likes without 
fear of being thrown into prison. He may 


very well have to serve a long term if he 
acts unsocially. But he will be imprisoned 
only after a public inquiry by a court of 
justice into his responsibility for the wrong 
committed, and the standard according to 
which his responsibility will be measured is 
one laid down by law and not by the 
arbitrary will of a superior or of one or 
more of his fellow-citizens. This is the root 
idea of the famous principle to which 
Dicey, the English jurist, gave the name 
“The Rule of Law” ; and this Rule of Law 
has been pursued with much greater fidelity 
and sense of principle than any of the speci- 
fic freedoms for these, as we shall see, have 
been discovered and secured piecemeal and f 
by a process of trial and error. 

Rule of Law 

The Rule of Law is one of the oldest 
things in England, and indeed it was the 
basis of medieval life throughout Western 
and Central Europe. The peculiarity of 
English development is that, though it was 
in constant danger of being submerged 
during the sixteenth and seventeenth cen- 
turies, it never gave way, as in most of the 
states on the Continent, to the opposing 
doctrine, reason of state. Among many 
reasons for its survival a prominent place 
must be found for the circumstance that as 
early as the reign of Henry 1 1 trial by jury had 
been incorporated as one of the most vital 
elements in a tough and well-organized 
system of royal justice, and that, as we have 
already seen, it was precisely through 
justice that the royal power made itself 
felt throughout the length and breadth of 
the land. By the beginning of the thirteenth 
century it had become normal to test all 
important issues of fact by the sworn 
testimony of free men of the neighbour- 
hood, and Magna Carta in its famous 
Thirty-ninth Chapter provided that: 

“No free man shall be imprisoned or 
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dispossessed or outlawed, nor will we go 
upon him nor will we pass upon him 
except by the lawful judgment of his 
peers or the law of the land.” 

Although modern scholars are doubtless 
right in refusing to see in the chapter 
a direct reference to trial by jury, it un- 
doubtedly utters a protest, never completely 
silenced, against arbitrary imprisonment or 
deprivation of properly, and may be con- 
sidered the first clear expression of the 
Rule of Law; and, all things considered, 
later ages did not go far wrong in associat- 
ing it with trial by jury or in regarding the 
latter as a main safeguard of liberty. 

Judges and Juries 

A description of the judicial system will 
be found elsewhere in this book. Here it is 
only necessary to call attention to a few 
features which are peculiarly conducive to 
liberty. Not only are professional judges 
and magistrates and unpaid justices of the 
peace entirely free from control by the 
government, but the verdict of a jury in 
favour of the accused cannot be reviewed at 
the instance of the prosecution. Thus juries 
are able to temper justice with mercy and 
to refuse to convict wherever the law is 
seriously out of touch with public opinion. 
The power of adjusting the law of the land 
to difficult cases, which is indispensable to 
every humane and enlightened system of 
justice, is in this country vested, not in 
officers appointed and under the control of 
government, but in chance groups of 
citizens who, as Montesquieu observed, are 
taken on each occasion from the general 
mass of the people and retire after doing 
their duty into the obscurity from which 
they came. 

On several occasions in the past, juries 
have struck vigorous and effectual blows 
for the liberty of the subject when the law 
has, for the time at least, been illiberal. 
Although the justices of the peace have not 
played so distinguished a part, and have 
indeed at times in the past been tyrannical, 
they, too, help to ensure that the law shall 
not long remain out of touch with public 
opinion. 

Moreover, the police are always in very 
close touch with the courts and stand 


somewhat aloof from the executive govern- 
ment. In the counties this is most evident, 
for the body responsible for the adminis- 
tration of a county constabulary is a 
Standing Joint Committee, appointed as to 
half by the County Council and as to the 
other half by the Justices in Quarter Ses- 
sions; but everywhere the police will not 
help central or local government authori- 
ties unless their aid is necessary to enforce 
the law. They are the servants of the law 
and of nothing else. They have nothing to 
do with the kind of policy that is associated 
with politics or administration. But like 
juries, they exercise a certain discretion in 
the enforcement of the law, turning the 
blind eye to offences which, whether 
because they are intrinsically unimportant 
or because they are unlikely to be repeated 
or because public opinion would be averse 
to prosecution, they think it inadvisable to 
make a case about. 

Tradition and Obedience 

Thus one may say that the whole ad- 
ministration of justice, of law and order, 
as it is often called, is kept out of politics, 
and responsiveness to public opinion is 
ensured not, as in the provision of most 
other services, by periodical popular 
elections, but by settled tradition and by 
the more automatic and instinctive opera- 
tions of policemen, juries, and unpaid 
justices of the peace. 

Of course, the services which are directly 
provided by central and local authorities 
commonly entail an element of enforce- 
ment : orders have to be given and persons 
who refuse to play their part have to be 
punished. In so far as those engaged in the 
service are subordinates of central and 
local authorities they are, of course, subject 
to discipline, which can be enforced in the 
usual way by threats of dismissal or stop- 
page of pay. But where the co-operation of 
the general public is needed the only 
means available in this country are to 
make co-operation a statutory requirement, 
so that non-co-operation becomes an 
offence; and since it has long been very 
rare for the government to use the army in 
order to enforce its will within the realm, 
the police are the only body available which 
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has actual physical power to compel 
obedience. But they, as we have seen, 
regard themselves as the servants, not of 
the government or of the local authorities 
by which they are administered, but of the 
law. Indeed, recent studies on the early 
history of the Metropolitan Police show 
that it was only by making this attitude 
known to the public that the early distrust 
of the force was overcome. 

Protection of Habeas Corpus 

It has for centuries been one of the most 
treasured British ideals that the govern- 
ment should nevci be able to put arbitrary 
pressure on the individual citizen, but 
should always have to obtain sanction for 
its commands by procuring their embodi- 
ment in Acts of Parliament, and should 
only be able to enforce them through the 
ordinary courts, and not by using extra- 
ordinary tribunals such as the Star Cham- 
ber used to be. But as we have seen, the 
business of government is today so 
complicated that it is no longer possible to 
embody all such commands in Acts of 
Parliament, although it is still the practice 
to issue commands in general legislative 
form, even when they arc issued by 
government departments under the author- 
ity of Parliament. Thus there has been little 
diminution of the principle that what 
the ordinary citizen obeys is, not the com- 
mands of the government, but the law. 

This is important ; for experience seems 
to show that the chief weapon of tyrannical 
governments is not the issuing of oppres- 
sive commands, but the power of interning 
their enemies without legal process, or 
haling them before secret tribunals execut- 
ing an arbitrary justice unknown to the 
ordinary law; and it is significant that for 
Englishmen the most objectionable features 
of the Nazi despotism were not the Nurem- 
berg decrees — though they were bad 
enough — but the concentration camps and 
the operations of the Gestapo and the 
People’s Courts. Against evils such as these 
the English have developed an effective 
safeguard in the writ of Habeas Corpus. 

Habeas Corpus is at least seven hundred 
years old, but the rules relating to it have 
been made more stringent by statutes of 


the seventeenth century and later which arc 
often supposed to be its origin. However, 
habeas corpus is much older than the 
Habeas Corpus Acts. It is a writ by which 
any judge of the High Court may, and, in a 
proper case, must, order anyone who has 
another person in his custody to produce 
the latter's body, together with the reason 
for his detention 

If the reason is found to be a good one, 
in other words, if the detention is lawful, as 
for instance, if the prisoner has been 
sentenced to imprisonment by a court of 
competent jurisdiction, the prisoner is 
remanded to prison. If, on the other hand, 
the prisoner is awaiting trial, the court may 
decide to release him on bail. Finally, if the 
court finds no lawful reason for his deten- 
tion, the prisoner is set at liberty. The 
effect has been, at any time since the 
Habeas Corpus Act of 1679, to make it 
impossible for the government or anyone 
else to detain anyone without the authority 
of law for more than a very short time. 

At one lime it was the practice in periods 
of emergency to pass Acts of Parliament 
suspending the issue of the writ of habeas 
corpus. In the two World Wars, however, 
it was thought better not to take this 
course, but to empower the government to 
intern suspected persons without trial, 
though special committees were set up by 
the Home Secretary to consider cases of 
persons so detained and advise him whether 
or not he ought to release them. Such cases 
are, however, now exceptional, and it is 
noteworthy that provisions such as Regula- 
tion 18B, which gave the government 
these powers during the Second World 
War, were among the first emergency pro- 
visions to be abolished as soon as the 
emergency had ended. 

The other side to the Rule of Law is the 
possibility which it affords the ordinary 
citizen of reacting against interferences with 
his rights by any other person even though 
he is a government servant. 

The law on this topic, formerly imper- 
fect, has been greatly improved by the 
Crown Proceedings Act, 1947, which 
makes the Crown liable to action, like any 
ordinary person, and reduces to a minimum 
its privileges in litigation. 



108 


SAFEGUARDS OF LIBERTY 


THE 

Peoples Liberties 

ASSERTED, 

IN THE 

TR YAL 

O F 

William Term, and William Mead, 


M the Seflions held at the Old-Bail) in London^ the 
firft, third, fourth and fifth of Sept. 70. againft 
the moft Arbitrary procedure of that Court* 


PAMPHLET CELEBRATING JURY'S INDEPENDENCE 
A milestone in the history oj trial by jury was the occasion on which William Penn and 
William Mead , Quakers , were found not guilty on a charge of preaching to an unlawful 
assembly in 1670 . The jury refused to reverse their verdict , and for this were imprisoned. 
A hearing of the fury's case before twelve judges upheld their stand. 


While, however, it is right to see in the 
Rule of Law the essential foundation of 
English liberty, it must be admitted that in 
itself it is not inconsistent with severe 
restrictions on freedom of action. True it 
is that the government in England must 
always point to specific legal powers im- 
pinging upon a general freedom of the 
subject; but this may mean little if the 
powers of the government are sufficiently 
wide. And they are very wide nowadays 
and the liberty of the subject is sometimes 
surprisingly narrow. Thus the restrictions 
placed in the way of consuming intoxicating 
liquor are such as would cause a revolution 
in many countries. Moreover, in respect of 
public meetings and processions the powers 


of the police are so extensive that it has 
been said with some truth that one of the 
reasons why Britain has the reputation of 
being one of the freest of all countries is 
that the police forces do not use all the 
powers they possess. 

Growth of Civil Liberties 
In Britain great freedom is undoubtedly 
enjoyed, however, and succeeding genera- 
tions stretch forward to freedoms which 
earlier generations hardly conceived of. 
Liberty may be classified under three heads: 
civil, political, and economic. By the end of 
the seventeenth century, a good start had 
been made on the most important civil 
liberties. Not only had the procedure in 
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Habeas Corpus been perfected in criminal 
cases, but religious toleration, as yet incom- 
plete, had been accorded to all Protestant 
Dissenters, and, above all, the censorship 
of the Press had been abolished when the 
Licensing Act was allowed to lapse in 1695. 

All these liberties needed to be secured 
and confirmed in the course of the eight- 
eenth and nineteenth centuries, but, except 
during the reactionary period of the 
Revolutionary and Napoleonic Wars, there 
has been no retrograde step ; for the suspen- 
sions during the two World Wars were by 
general consent intended to be temporary, 
and were cancelled immediately on the 
return of peace. Thus, although the 
Toleration Act of 1689 did not allow 
Protestant Dissenters to hold office under 
the Crown or as members of municipal 
corporations, they very commonly did 
serve in such positions, and from 1727 
onwards were regularly protected from 
liability for their illegal conduct by annual 
Indemnity Acts passed by Parliament. 
Finally, in 1828, the Test and Corporation 
Acts, which had excluded them from office, 
were repealed. Similarly, in 1829, the 
Catholic Emancipation Act removed from 
Roman Catholics in Britain all but a few 
trifling disabilities. 

Freedom of Church and Press 

In England, though not in Wales or 
Northern Ireland, the Anglican Church 
remains established and retains its ancient 
endowments, but this is hardly a privilege 
since the establishment of the Church of 
England, in contrast to the establish- 
ment of the Presbyterian Church in 
Scotland, subjects the Church in some 
measure to State control, and the financial 
condition of the Church is now so precar- 
ious that disendowment could hardly be 
contemplated except by an extremely anti- 
clerical government. It will, however, be 
noted that religious liberty shades off into 
religious equality, and we shall see later 
that the distinction between liberty and 
equality, so dear to the older writers on the 
constitution, now wears very thin. 

The freedom of the Press likewise has 
taken many years to complete. For 
although since 1 695 there has never been a 


censorship except in time of acute national 
emergency, measures were taken, by im- 
posing stamp duties, to keep newspapers 
expensive and so to restrict their circulation 
to the wealthier classes. Only in 1860 were 
the Paper Duties abolished and really cheap 
journalism made possible. But the Press, 
and indeed all expression of opinion, 
though free, is responsible; for defamatory 
statements may lead to a civil action for 
libel or slander on the part of the person 
defamed or even, in special cases, to a 
prosecution for criminal libel; and prose- 
cutions are still instituted, though rarely, 
for blasphemy, obscenity or sedition. 
Indeed, the effect of a decision of the House 
of Lords in 1910 was to make the law 
of libel a dangerous instrument for black- 
mailing a newspaper which may have 
inadvertently published some trifling libel, 
but an amendment of the law to protect 
the newspapers without depriving defamed 
persons of necessary redress was passed 
in 1953. 

Awkward and expensive as the present 
abuses may sometimes be, they do not 
unduly restrict freedom of expression. 
Indeed — and this is very odd — even in the 
sixteenth and seventeenth centuries, when 
a censorship existed, English literature 
bears none of the marks of a repressive 
regime. If a person felt himself really 
bound to write and print anything, he seems 
to have succeeded in making his views 
known. 

Public Meetings 

The task of expressing one’s views orally 
to masses of people gave and still gives rise 
to other problems. The law does not 
recognize any general right of public 
meeting, but, on the other hand, neither the 
government nor local authorities have a 
general right to prevent or break up meet- 
ings of which they disapprove. Formerly, 
however, before the days of organized police 
forces, meetings were apt to end in riots, 
causing damage to property and loss of 
life, and so the common law distinguished 
three offences: riot, when three or more 
persons meet together to carry out an 
unlawful purpose or a lawful purpose by 
unlawful means and actually use violence; 
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LIBERTY IN ENGLAND 
English liberties were hardly won over the 
centuries , and only in dire extremity is it 
possible that any would be sacrificed. 


lout, when they have merely moved off 
towards the place where they intend to 
operate; and unlawful assembly, which in 
one sense means an assembly which will, 
unless stopped, end in rout and riot, and in 
another sense means any concourse of 
people which is likely to strike fear into the 
heart of a man of ordinary firmness. 

Riot Act 

All three offences were punishable by 
fine or imprisonment. But in 1714, Parlia- 
ment made an addition to the law which 
is often misunderstood. The Riot Act of 
that year enacted that, if twelve or more 
persons continued assembled for an hour 
or more after a magistrate had read a 
proclamation (the terms of which are given 
in the Act) requiring them to disperse, they 
became felons, and felony was then punish- 
able by death. 

After the passing of the Act the notion 
spread that until the hour was up neither 
magistrates nor troops could fire on 
rioters, but that afterwards they had 
liberty to do so. That, however, is not the 
law. Every magistrate is under a duty to 
do all that in him lies to suppress riots 
and to call on everyone else to help him, 
soldiers and civilians alike; and if he deems 
it necessary he must order troops to fire 
on rioters whether or not the hour specified 
in the Riot Act has elapsed, and even, in a 
proper case, without “reading the Riot 
Act.” On the other hand he must be pre- 
pared to answer afterwards to a judge and 
jury for his acts. 

Similarly, a magistrate is entitled to bind 
over to keep the peace anyone whom he 
has reason to believe to be about to incite 
or start a breach of the peace, and he can 
break up any meeting which comes within 
the definition of an unlawful assembly. We 
may even go further and say that any police 
officer may take all steps which are reason- 
ably necessary to prevent a breach of the 
peace, and anyone who obstructs him 



while so doing— which includes merely 
refusing to move on when called upon to do 
so — is liable under the Prevention of Crime 
Acts. But it must be observed that in all 
this magistrates and police are limited by 
the necessity of the case. They must not 
forbid a meeting merely because they think 
there may be a little trouble, certainly not 
because it will be more trouble to them- 
selves to provide a moderate amount of 
police protection than to prevent the meet- 
ing from taking place. 

Today, the main obstacles to the free 
holding of public meetings are to be found 
in the law of trespass and nuisance. The 
law of trespass places it in the power of any 



possessor of land to forbid the use of it by civil actions brought against them, but they 
anyone else for any purpose. If it is a high- can be dispersed by the police. Stationary 
way, he cannot prevent persons using it meetings in busy streets almost inevitably 
for the simple purpose of passing and constitute nuisances and are almost auto- 
repassing upon their lawful business, but he matically stopped by the police unless it is 
is entitled to say that even a highway on his known beforehand that they will be of 

land shall not be used for a public meeting, short duration and are for a non-contro- 

Moreover, in an urban area the local versial purpose. But, oddly enough, pro- 
authority is the owner of the surface of cessions, unless they move very slowly and 

highways, and so can forbid the holding of attempt to pass through streets where 

any meeting in its streets, even though the there is an exceptional volume of traffic, are 
reason has nothing to do with obstruction not necessarily held to be nuisances. So, 
of traffic. too, those faking part in them are merely 

In any case, obstruction of traffic con- passing along the highway and are not 
stitutes a nuisance at common law. Not necessarily trespassers, 
only can obstructors be prosecuted or have However, it has for some time been the 
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practice of those who wish to hold outdoor 
meetings or processions to apply first to the 
police, who are in the habit of suggesting 
places for meetings or routes for proces- 
sions, on the understanding that if the 
promoters accept and adhere to the sug- 
gestions, they will not only be free from 
interruption or prosecution by the police, 
but may also have a certain amount of 
protection. On the other hand, if the pro- 
moters try to be awkward and force their 
way through busy thoroughfares they may 
be in trouble. The Strand at midday is not 
a proper place for a public meeting or a 
procession; but the police will not interfere 
with you if you stand on a soapbox in 
Hyde Park or Lincoln's Inn Fields. 

Right of Assembly 

The Public Order Act, 1936, seems to 
make little difference to the law of proces- 
sions, except that urban authorities can, 
with the approval of the Home Secretary, 
prohibit all processions of whatever kind in 
any area where the ordinary powers of the 
police are inadequate to preserve order. 
At the same time the use of political uni- 
forms was prohibited. 

If, of course, you hire a hall for an in- 
door meeting, you escape the law of tres- 
pass and nuisance, and you generally have 
stewards to see that order is kept. For, any- 
one who enters the hall does so under a 
licence from the promoters and, if he 
attempts to provoke disorder, the licence 
may be terminated and he himself expelled. 
Indeed, the Public Meetings Act, 1908, 
gives the holders of a meeting the right 
(hardly ever exercised) of prosecuting 
creators of disturbance. But it is now 
certain that the promoters cannot exclude 
a police officer from a public or from, it 
would seem, a private meeting, for a police 
officer is entitled to be present to detect and, 
if possible, to prevent any incitement to 
sedition or breaches of the peace. 

In brief, it is not at all difficult today to 
hold a public meeting if one is prepared to 
pay for the use of a hall or to submit to a 
certain control of the police out of doors, a 
control which is exercised almost entirely 
for the purpose of preventing disorder and 
obstruction to traffic and not for the pur- 


pose of suppressing the free expression 
of opinion. Only in periods of extreme 
emergency does this mild regime give way 
to a more stringent one, on the grounds 
that in time of war the nation has made up 
its mind on essentials and cannot allow its 
purposes to be thwarted. Yet even during 
the two World Wars a freedom of expres- 
sion was allowed which in many countries 
would not be tolerated in times of peace. 

Civil liberty shades off into political and 
economic liberty. Parliament being sover- 
eign, there is no guarantee of civil liberty 
except by seeing that Parliaments are 
elected which will ensure its maintenance; 
and this implies the existence of political 
liberty, or the right of every citizen to play 
his part in determining the composition of 
government and in holding the wielders of 
power responsible for their acts. Historic- 
ally this second form of liberty has been 
achieved by insisting on the principle that 
there shall be no taxation without represen- 
tation, an expression of the right of 
property, which is itself an aspect of econo- 
mic liberty. 

Liberty and Property 

If there was anything of which eighteenth- 
century Englishmen were convinced it was 
the importance of securing property rights. 
John Locke even went so far as to say in his 
Second Treatise of Government that “The 
great and chief end, therefore, of men 
uniting into commonwealths, and putting 
themselves under government, is the pre- 
servation of their property.” Property was 
indeed treated with peculiar respect in the 
eighteenth century, even the control by 
power and influence, which many great 
men exercised over seats in the House of 
Commons, being treated as property, not 
to be taken away lightly even when it was 
felt to be against public policy. 

Apart from taxation, which was made to 
fall mainly on the class of country gentle- 
men who sanctioned it, property was inter- 
fered with only by private Act of Parlia- 
ment. But it would be idle to deny that 
Parliament was guilty of legislating in the 
interests of the land-owning class and in a 
manner which bore very hardly on small 
landed proprietors or persons having rights 
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LABOUR DAY PROCESSION 

Labour Day in Great Britain is usually held on the first Sunday after May 1. On that day 
there is a rally of trade unions and Socialist organizations , seen here in procession . 
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in the village commons. The Enclosure 
Movement, (hough it carried out very 
necessary improvements in agriculture, 
was loo often conducted wilh a callous 
disregard for those who were unable to 
take care of themselves. Even the personal 
freedom of the working classes was by no 
means so complete as it later became. One 
cannot look far into the novels of the 
eighteenth century without encountering 
the press-gang, which seized seafaring men 
for the incredibly hard and ill-paid service 
of the Royal Navy; while under the Act 
of Settlement of 1662, Justices of the Peace 
were given power to remove from a 
parish, within forty days of his arrival, to 
the parish from which he had come, any 
person who seemed likely to become 
entitled to poor relief. To a great extent 
the eighteenth-century agricultural labourer 
bore the marks of serfdom, for he was 
almost fixed in his parish. But above all, 
down to the third quarter of the nineteenth 
century the law made it very difficult for 
workmen to combine for the purpose of 
raising wages or improving conditions of 
employment. 

Those days, however, are now completely 
past. Trade unions can be founded with 
the greatest of ease and in the Emergency 
Powers Act, 1920, the right to strike is 
expressly reserved. Even in the First 
World War there was little control of 
labour, and the Essential Woik Order of 
the Second World War bound employers 
and employees with equal stringency. It is 
indeed a commonplace that the real units 
in modern society are groups rather than 
individuals. 

This is not to say that individual liberty 
has suffered. The Englishman at least has 
not been content to be merged in his 
church or his trade union and has insisted 
on retaining his individual liberty. But he 
has gradually come to see that “a neces- 
sitous man cannot be free.” 

This is a comparatively new belief, for 
down to the last quarter of the nineteenth 
century most people thought that the 
ordinary man’s best chance of acquiring 
property and the freedom that was unat- 
tainable without it was to live in a laissez- 
faire society, in which the State interfered 


as little as possible with the holding ol 
property or the processes of business. But 
they had already found it necessary to 
check certain malpractices in the interests 
of public health and they eventually 
recognized that the economic security of an 
ever-growing portion of the working clas> 
could not be procured merely by individual 
thrift and industry. The State could no 
longer merely remove fetters. It must 
provide services through its organs of 
central government or through local 
authorities. From education it moved on 
to national insurance of various kinds, and 
concurrently entered upon the path of 
municipal trading, only now beginning to 
envisage socialism on the grand scale. All 
of this means for some classes increased 
control. For others “controls” spell new 
forms of liberty, the “freedom from want 
and freedom from fear” of which the late 
President Roosevelt spoke in one of his 
most famous speeches. 

There is in all this a danger even to the 
beneficiaries themselves, a danger that they 
will insensibly barter their freedom for 
security. One of the greatest challenges of 
our time is to find a way of adding econ- 
omic liberty to the liberties already gained 
without losing the substance of some of the 
latter in the process. For elsewhere the 
quest for security has led to totalitarianism, 
and we shall do well to remind ourselves 
that that is a philosophy which was 
preached in its most extreme form by the 
seventeenth -century Englishman, Hobbes. 

Separation of Powers 

Many of those who fear the encroach- 
ment of government on the sphere of 
personal liberty appeal to a doctrine first 
clearly enunciated in 1748 by Montesquieu, 
but best expressed in the Declaration of 
Rights, included in the Constitution which 
Massachusetts set up for herself shortly 
after achieving independence: 

“In the government of this Common- 
wealth, the legislative department shall 
never exercise the executive and judicial 
powers, or either of them ; the executive 
shall never exercise the legislative and 
judicial powers, or either of them; the 
judicial shall never exercise the legisla- 
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tive and executive powers, or either of tive schemes and acts imposing direct and 

them; to the end it may be a government indirect taxation. One would find execu- 

of laws, and not of men.” tive government consisting for the most 

Now, although Montesquieu derived part in the performance of duties prescribed 

this doctrine of the Separation of Powers in detail by this legislation of Parliament; 

from an examination of the British Consti- executive officers rarely had discretionary 

tution as it existed in the first half of the powers conferred on them. The enforce- 

eighteenth century, the British have never ment of legislation, ^o far as the ordinary 

followed it consistently; for, as we have citizen was concerned, was mainly in the 

seen in an earlier chapter, thev have hands of the nidges and pines who tried 
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They have captured a miserable tailor and are attacked bv angiy women while they haul him 
off— an unpopular means oj recruiting for the navy. 


departed from it by bringing the execu- 
tive and the legislature into such close 
association that they work almost as a 
single whole, and by making the executive 
and the judicature subordinate to the 
legislature under the parliamentary doctrine 
of sovereignty. 

Either, it seems, Montesquieu’s analysis 
was not searching enough, or it has not 
been sufficiently modified to fit the facts of 
modem government. It just happened that 
in the eighteenth century, if one looked 
only at the central government, one would 
find Parliament making practically all the 
general rules there were, laws, administra- 


him for offences he was alleged to have 
committed. But these simple arrangements 
worked only because most of the work of 
governing the country was not done by the 
central departments, but left to the justices 
of the peace, who, in the exercise of their 
miscellaneous functions, did not act on 
any theory of the separation of powers. 

Separation of Powers Today 
But whatever the historical origin of the 
doctrine of the Separation of Powers may 
have been, we are more concerned ^oday to 
ask how far it is a doctrine which can or 
ought to be applied in the far more com- 
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plicated conditions of modern government. 
The tide seems to be set strongly against it. 
Parliament now regularly delegates to the 
government depaitmcnts powers to legis- 
late, and it allows both government depart- 
ments and local authorities to exercise 
functions which, if not strictly judicial, are 
akin to those usually performed by courts 
of justice 


Legislation 

This practice, however, has been criticized 
as dangerous to the liberty of the individual. 
For some people feel that since government 
departments necessarily exercise discretion- 
ary powers, every increase in their powers 
implies an encroachment of discretionary, 
or, as it is often called, arbitrary, action at 
the expense of law; and that this is parti- 
cularly objectionable if the government is 
empowered to exercise functions which 
seem peculiarly the province of the legisla- 
ture and the judiciary, namely, the making 
of general rules binding the ordinary 
citizen and the decision of cases affecting 
the citizen’s personal or proprietary rights, 
more especially when it involves the final 
interpretation of the law. 

There is much to be said for the view that 
legislation and the adjudication of disputes 
involving points of law should be left as far 
as possible to Parliament and to the courts 
respectively. The courts have evolved 
during many centuries a procedure and a 
tradition which ensure not only a high 
degree of impartiality and expert know- 
ledge, but also a probability that all 
conflicting views which are at all tenable 
shall be brought to their notice. Moreover, 
the requirements, maintained in all but a 
very few exceptional instances, that all 
judicial proceedings shall be held in public, 
enables justice not only to be done, but to 
be seen to be done. 

Legislative procedure again, as developed 
in Parliament, has many of the safeguards 
of judicial procedure. It is public, and it 
secures that contentious bills are debated 
at length and in such a way as to bring to 
bear all possible arguments for and against 
their general policy and their detailed 
provisions. In private bill procedure the 
committees show the same impartiality as 



MONTESQUIEU 

First published in 1748 , Montesquieu's 
"V Esprit des Lois" was a masterly survey 
of the forms and systems of world govern- 
ments, law , politics and religion. 


judges, and they have the advantage of 
hearing both evidence and arguments by 
expert counsel. In procedure on public 
bills the judicial element is, of course, not 
present, for the majority is entitled to make 
its views prevail, but on the other hand the 
majority can reasonably claim that its 
policy has the approval of the electorate. 
In any case, the existence of a regular and 
well-informed opposition guarantees that 
proposals shall be subjected to the criticism 
of a body of what may fairly be called 
professional “no-men,” whose business 
it is to search for defects and bring them 
to the light of day. 

Further, our legislative procedure en- 
sures that the high policy, evolved by the 
government departments and the Cabinet, 
shall go through the crucible of Parliament 
and come out as law. The great legislative 
monuments of public law, such as the 
Workmen’s Compensation Acts, the Edu- 
cation Acts and the National Insurance 
Acts, are, as we have seen, constitutions 
for the various services, subject, of course. 
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to amendment from time to time, but 
intended to be permanent in their main 
outlines. Every civil servant or local 
government officer knows the importance of 
this. If a new service is being established 
or an old service overhauled, every effort 
must be made to foresee and provide for 
all eventualities by procuring from Parlia- 
ment a grant of the necessary powers. 
For anything done outside the powers 
granted by Parliament is ultra vires and 
therefore illegal. 

Safeguarding the Citizen 

If this should happen to interfere with the 
rights of any private citizen, there will very 
likely be a lawsuit ending in the quashing 
of what has been done and perhaps in an 
award of damages against the wrongdoer, 
for the courts will show no special leniency 
towards the government, but will protect 
the citizen against official encroachments 
on his rights; and in any event the Comp- 
troller and Auditor-General will refuse to 
issue money for a purpose which he knows 
beforehand to be ultra vires , and will bring 
to the notice of the Public Accounts 
Committee of the House of Commons any 
ultra vires expenditure which he was unable 
to prevent. Moreover, once Parliament has 
laid down the lines on which a service 
is to be run and given the necessary powers, 
the pressure on parliamentary time is such 
that alterations are difficult to obtain except 
at long intervals. 

This need to act always within the powers 
conferred on them by law and to be in 
constant readiness to furnish ministers with 
answers to parliamentary questions un- 
doubtedly serves the cause of liberty by 
making government departments realize 
that they are the servants, not the masters, 
of the public. But, it is said, if they are 
empowered to make regulations, rules and 
orders having the force of law, they will 
gradually lose their sense of subordination. 
They will be able to form their own policy 
and carry it out without the intervention of 
Parliament or the courts; and the danger 
will be all the greater if they can then 
adjudicate, without appeal to the courts, on 
matters arising out of the legislation they 
have made. Moreover, in certain cases they 


have been empowered to combine the 
processes of legislative, executive and 
judicial action. They can sometimes investi- 
gate a scheme submitted by a local author- 
ity, decide in the exercise of their discretion 
to approve it and thus give it the force of 
law. Where this happens — and it is now a 
regular part of the process of slum clear- 
ance — the advantages secured by the 
Separation of Powers disappear. 

There is substance in these fears. On the 
other hand, it is generally admitted that 
even the most laissez-faire governments 
cannot carry out their duties to the country 
without a considerable delegation of legis- 
lative functions. Moreover, if discretionary 
powers must be entrusted to the officers of 
government- and this is unavoidable — the 
risks of arbitrary action are reduced if 
general rules are made by Ministers as 
the heads of departments. For though 
subordinate legislation is the work of the 
executive, yet it possesses the virtues of 
legislation; it is general in its application, 
and it informs the public beforehand how 
the executive will exercise the powers 
entrusted to it. Some at least of the 
criticism of subordinate legislation merely 
expresses the dislike which many persons 
have on principle, and most persons feel 
when they are personally affected, of 
government interference with the property 
and activities of the private citizen. 

Exclusion of Control 

More important is the objection that 
attempts are sometimes made to exclude 
the operation of the doctrine of ultra vires. 
Thus in a few cases statutes have provided 
that the mere making of a regulation or 
order shall be conclusive evidence that a 
proper occasion for it has occurred, others 
have enacted that any regulation or order 
made under the Act shall have effect as if it 
were part of the Act — a provision the 
meaning of which is still not quite certain — 
and others again have provided that the 
Minister concerned shall have power, 
though only for a limited time, say six 
months, to make regulations varying actual 
Acts of Parliament, where such a course is 
necessary to remove difficulties. Of these 
it may be said that the two former kinds of 
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provision hardly ever occur nowadays, and 
that the last-mentioned is and always has 
been very rare, being used only to assist the 
bringing into force of some gigantic new 
scheme like the National Insurance scheme 
of 1911, or where there is a vast mass of 
Local Acts the effect of which on the legis- 
lation in question cannot always be fore- 
seen before or during the proceedings in 
Parliament. 

Powers in Emergencies 
Finally, there is the most serious objec- 
tion of all. The delegation, it is said, may 
be in such wide terms as to involve a 
surrender by Parliament of its legislative 
power. A good example of this will be seen 
if we look at the method by which the 
extremely far-reaching economic controls 
used in the war were introduced. The 
Emergency Powers (Defence) Act. 1939, 
enacted that: 

“His Majesty may by Order in Council 
make such Regulations ... as appear 
to him to be necessary or expedient 
for securing the public safety, the 
defence of the realm, the maintenance 
of public order and the efficient prose- 
cution of any war in which His Majesty 
may be engaged, and for maintaining 
supplies and services essential to the life 
of the community.” 

Under this power a Defence Regulation, 
number 55, was made, providing that : 

“A competent authority, so far as ap- 
pears to that authority to be necessary 
in the interests of the defence of the 
realm or the efficient prosecution of the 
war, or for maintaining supplies and 
services essential to the life of the 
community, may by order provide: 

(a) for regulating or prohibiting the 
production, treatment, keeping, storage, 
movement, transport, distribution, dis- 
posal, acquisition, use or consumption 
of articles of any description. . . .” 

It was under this Regulation that the 
Minister of Supply and the Minister of 
Food, among other “competent authori- 
ties,” established the controls. 

The point to be noticed here is not so 
much the scope of the delegation of legis- 
lative power by Parliament to the executive 


as the complete exclusion of judicial con- 
trol, for once the “competent authority” 
is satisfied that an Order is “necessary,” 
no one can question his decision. 

Such a delegation of power has hitherto 
occurred only in the great emergencies 
created by the two World Wars. On both 
occasions it was generally felt that Parlia- 
ment must for the time being surrender 
much of its legislative power to the govern- 
ment. It is also common ground between 
the parties that during the continuance of 
acute economic stringency the government 
must retain these powers. The post-war 
Labour Government, which was by no 
means opposed in principle to subordinate 
legislation, used Acts of Parliament to 
establish its new schemes and reserved 
legislation by the Executive for its proper 
function of carrying these Acts out in detail. 

Public Versus Private Interest 

On the whole, greater disquiet has been 
expressed, especially by lawyers, at the 
granting of judicial or quasi-judicial 
powers to administrators, whether central 
or local. It is felt that it endangers two 
important principles of “natural justice” 
which the courts have developed in order 
to ensure the impartial determination of 
disputes, namely, that no man may be a 
judge in his own cause, and that no man 
may have his rights adjudicated on without 
being given ample opportunity of putting 
forward his own view of the case. 

It is felt that an administrator often is, 
and always tends to be, a party to a dispute 
arising in the course of administration, for 
he represents the public interest, and com- 
monly the dispute is one in which a sup- 
posed public interest has to be balanced 
against the private interest of a citizen. 
It may be unobjectionable that a govern- 
ment department should arbitrate between 
two local authorities, as in cases about the 
settlement of paupers in one county or 
another, for then there is no reason to 
suspect its impartiality; but if, for example, 
it is given exclusive authority to decide 
appeals against the rulings of local authori- 
ties in town-planning disputes, there is a 
suspicion that it will lean against the 
citizen, for the simple reason that it will 
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naturally wish to ensure the execution of a 
policy which has originally emanated from 
itself. 

If all such appeals were heard in public 
by administrators specially set apart for the 
purpose, there would, it is felt, be less 
danger of voluntary or, what is much more 
likely to occur, involuntary partisanship, 
while at the same time expert knowledge of 
the problems of administration would be 
secured. 

French System 

This, in substance, is the system which 
prevails in France, and it is one from 
which the British have something to learn. 
There the doctrine of the Separation of 
Powers has been given a twist that is 
surprising to lawyers brought up in the 
English tradition. Not only is the ad- 
ministration not to interfere with the 
courts, but the courts are not to interfere 
with the administration. If a private 
citizen is aggrieved by an act of the 
administration his proper remedy is to 
apply for redress to the administration 
itself, not to the courts. 

This might be expected to favour the 
administration unfairly, and for the first 
half of the nineteenth century administra- 
tive justice seems to have been somewhat 
arbitrary. However, during the Third 
Republic the Conseil cVEtut , which is the 
supreme administrative organ, developed 
into a court, as independent of the govern- 
ment as the ordinary courts, and it built up 
a coherent system of administrative law 
(droit administratif) in much the same way 
as Common Law was made by the courts in 
England. Frenchmen, far from resenting 
the withdrawal of their disputes with the 
administration from the ordinary courts, 
are satisfied that the Conseil d'E/at is 
thoroughly impartial and the justice it 
administers cheap. Moreover, since its 
members are old administrators, it does not 
feel hampered by lack of expert knowledge 
in controlling the acts of the administra- 
tion. 

In England, however, in the absence of a 
statutory provision to the contrary, a 
government department follows its ordin- 
ary administrative procedure when trying 


cases which involve the private rights of the 
subject; and that procedure as it has been 
described in Chapter IV, involves the co- 
operation of officers of different ranks, all 
of whom are engaged for most of their 
time in the normal work of administration. 

It is true that all parties concerned, 
whether they arc public authorities or pri- 
vate persons, mus + be given a fair oppor- 
tunity of putting forward their view of the 
case, and each side must be allowed full 
knowledge of the evidence and arguments 
put forward by the other, but they have no 
right to a public or even a private oral 
hearing. It is true also that any person who 
contends that the dictates of “natural 
justice” have not been observed in his case 
may apply to the ordinary courts, which 
long ago decided that they would not allow 
a decision arrived at in such circumstances 
to stand. Thus they have quashed a town- 
planning decision of a local authority in 
which a councillor took part who was 
interested in the land concerned. Similarly, 
they have quashed a decision to refuse the 
renewal of a liquor licence given by justices, 
one of whom had at an earlier stage opposed 
the granting of the licence. But if, for 
example. Parliament says that town-plan- 
ning appeals are to be decided by the 
Ministry of Housing and Local Govern- 
ment, the courts cannot quash one of its 
decisions merely because the Minister or 
one of his civil servants has taken part in 
making or formulating policy in the matter. 

Courts Lack Control 

The courts will also quash administra- 
tive decisions which in their opinion have 
been taken for a purpose other than that 
for which the discretion was conferred by 
Parliament. But all in all, they have little 
practical control over the acts of administra- 
tive authorities, so long as these keep 
within their powers and avoid the more 
obvious forms of injustice. Nor is there 
any general rule that a person may appeal 
from an administrative decision to a court 
on a point of law, still less on a point of 
fact; though occasionally such appeals are 
specially authorized by statute. Hence 
some Englishmen envy the Frenchman 
who can apply to the Conseil d'Etat 
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have become familiar.” Increased income fax and rates he ip to pay for many of them. 
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to have an administrative decision quashed 
or to be given compensation on the 
ground that he has been unjustly treated ; 
for the Conseil d'Etat is in the peculiarly 
favourable position of being staffed by 
officials who arc perfectly familiar with 
administrative problems but are at the 
same time completely independent of the 
government. In Britain the administrator 
who is called upon to give a decision is 
part of the government, whereas the 
judges, even when they have power to 
examine administrative acts, may lack the 
administrator’s special knowledge and so 
fail to exercise it wisely. 

To judge fairly the current objections to 
administrative jurisdiction is a difficult task. 
It must always be remembered that any 
serious injustice in a particular case would 
be bound to be aiied in Parliament, which, 
as we have seen, is at its best in such cases. 
It is true that a Minister can usually parry 
a question by saying that he or his depart- 
ment acted judicially in the case in question, 
but if the case is a bad one he will not 
easily hear the last of it either in Parliament 
or in the Press. Moreover, we have already 
seen that the mere possibility of a parlia- 
mentary question keeps civil servants on 
their toes. In a sense it may be said that in 
England Parliament performs the functions 
performed in France by the Conseil d'Etat. 

Another safeguard has been suggested, 
and is already to some extent adopted by 
government departments. Departments 
should always give reasons for their deci- 
sions. The practice of delivering reasoned 
judgments has contributed as much as any- 
thing to the respect in which the courts are 
held, for it is almost impossible to act in a 
capricious or arbitrary fashion if one is 
bound to disclose one’s mental processes. 

Moving Towards Equality 

For about two hundred and fifty years 
after the Revolution of 1688, progress to 
most Englishmen meant a steady increase 
of civil and political liberty. More recently 
economic liberty has become the watch- 
word of reformers, and there is a tendency 
to under-estimate the old Whig liberties 
which have already been attained, the more 
so because one of these, the security of 


property, sometimes now seems to stand in 
the way of progress. The events of the last 
dozen years have made us realize better the 
value of the Whig achievement, but the urge 
towards equality, which is the goal towards 
which economic liberty tends, is not likely 
to diminish. 

It used to be said that Englishmen, while 
they prized liberty, were not interested in 
equality. That was never true of all parts 
of the country or of all sections of society. 
There have long been radical elements per- 
manently at war with anything that could 
be considered privilege, and they are 
particulaily powerful in the North of 
England, to say nothing of Scotland and 
Wales. On the whole they were in the past 
more concerned, as Americans still are, to 
create equality of opportunity. Much has 
been done along that line, and in education 
at least the nation is now committed to 
the complete working out of the idea. 
But two wars and the industrial depression 
of the intervening years have brought 
the nation much nearer to actual economic 
and social equality than their fathers 
would have thought conceivable; and 
it would be quite untrue today to say 
that Englishmen arc indifferent to equality. 

Economic Revolution 

The Englishman is not, perhaps, much 
interested in equality as an abstract proposi- 
tion, nor are others grudged their greater 
wealth or higher social position provided 
the rest have enough themselves. But 
when in straits he insists on equality of 
sacrifice and on the equal distribution of 
necessaries that the best efforts of adminis- 
trators — and a good best at that — can 
ensure. In time of war or scarcity the 
nation takes to rationing at least as well as 
any other people; and the idea has come, 
perhaps to stay, that priority of supply shall 
not depend merely, or even mainly, on the 
possession of wealth. 

Economic liberty for all implies, of 
course, more than this. It is still a distant 
goal, but at least some steps have been 
taken towards it. Since the beginning of 
this century the United Kingdom has been 
passing through an economic revolution, 
the end of which is not yet in sight. The 



PROSPECTS FOR THE FUTURE 


123 


nation has accepted the idea of the State as 
an instrument of service and not merely as 
one of power. The change has been wrought 
mainly by the use of the taxing power of 
Parliament, especially by the imposition of 
progressive income tax and death duties, 
and its result is the vast extension of the 
social services with which we are familial. 

For the most part these services have 
been introduced with no deliberate inten- 
tion of readjusting the distribution of the 
national income; and indeed until the 
commencement of the Second Woild War 
there was little alteration in the proportions 
held by the different income groups. What 
had happened up to that date was that the 
landed gentry, who had been so powerful 
during the eighteenth and nineteenth 
centuries but whose influence was already 
on the wane m the closing years of that 
period, had given place to other classes, 
mainly to those who had made their money 
in industry, commerce and finance. Cheat 
wars always tend to produce a redistribu- 
tion of incomes, and it is already clear that 
the last was no exception. 

On some, at least, of the further measures 
which the ideal of greater economic 


liberty for all will call for, such as the 
conquest of unemployment and the attain- 
ment of freedom from want, there is, in 
principle at least, though not always in the 
details of procedure, already a large 
measure of general agreement. What the 
pursuit of the ideal will entail will doubtless 
be discovered in Britain in the traditional 
British way — by a piocess of trial and error. 
It is enough here to point out that the 
British Constitution places no kind of legal 
obstacle in the way of any changes which 
the nation decides to make. That follows 
from its fundamental principle of the 
sovereignty of Parliament, and the guaran- 
tee that this sovereignty will not be abused 
is, as we have seen, not legal, but political. 

An American writer on constitutional 
questions, Professor Mcllwain, has said 
that the reason why England needs no 
written constitutional guarantees is because 
her traditions of government are so old and 
lirm. Fortunately those traditions are the 
common heritage of the British, who may 
surely look forward with hope and confi- 
dence to the extension of the rule of law 
from the field of civil and political to that 
of economic liberty. 


Test Yourself 

1. What is “Habeas Corpus”? 

2. What is meant by “The Rule of Law” ? 

3. What was the importance of the lapsing of the Licensing Act in 1695? 

4. When was the wearing of political uniforms made illegal? 

5. What is “reading the Riot Act”? 

6. What is the doctrine of the “Separation of Powers”? 

7. What is “administrative law”? 

8. What does an English court of law mean when it speaks of “natural 
justice” ? 

9. Can liberty be properly divided into civil, political and economic spheres? 

Answers will be found at the end oi the book . 
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LAW COURTS, STRAND 

The opening of the Royal Courts of Justice in the Strand in the latter half of the nineteenth 
century brought together under one roof all superior courts , such as the King's Bench , 
Chancery and Admiralty Divisions. Here civil , as distinct from criminal cases , are heard. 





CHAPTER VI 


THE ENGLISH LEGAL SYSTEM: 
A GENERAL SURVEY 


M ost of the laws under which English- 
men live today are contained either in 
Acts of Parliament, or in orders or regula- 
tions or by-laws made by subordinate 
authorities, such as government depart- 
ments or county or borough councils, to 
which Parliament has delegated limited 
powers of law-making. We have seen in an 
earlier chapter how laws of this kind are 
made, and that those made by the subordi- 
nate law-making bodies are only valid if 
they are intra and not ultra vires, that is to 
say, if they conform to the limits of the 
powers which Parliament has granted. 

All these laws are written laws ; they can 
be found in authoritative texts. But that is 
not the case with the whole of English law ; 
in fact, all this written law assumes the 
existence of many fundamental principles 
in the law which are nowhere to be found in 
written form. If this foundation of un- 
written law were to be destroyed, most of 
the written law would become unworkable 
or even unintelligible. 

It is this state of things that is referred to 
when it is said that English law is not a 
“codified” system. A code professes to be a 
statement in an authoritative form of the 
whole of the law, or of the whole law on 
some particular subject. Actually no code 
ever does contain all the law, if only be- 
cause the facts to which law has to be 
applied are so infinitely varied that it is 
quite impossible for the makers of any 
code to foresee or provide for them all. 
That is one reason amongst others why 
most Englishmen who have studied the 
subject do not think that a code would do 
much to improve the law. So, although 
some topics of the law have been codified in 
modern times, we still rely on unwritten 
law for most of the more fundamental 
principles. 

This unwritten law is either Common 


L aw or Equity, ana, as with so much else in 
English government, we have to go to 
history in order to understand the origin of 
these terms and the difference between them. 
For the origins of the Common Law we 
must go back about eight hundred years to 
a time before there was any national 
system of law in England, to a time when, 
in fact, the English were only being welded 
into a single nation. 

The Norman and Angevin kings of those 
days were determined to unite the nation 
and to make the strength of the monarchy 
felt, or, in the legal phrase, “to make the 
king’s writ run,” throughout the length and 
breadth of the land. Now it was impossible 
for them to govern the country by setting 
up a vast system of administration at the 
centre such as we have today; difficulties 
of communication alone would have pre- 
vented that. The details of government had 
necessarily to be left to local authorities, 
and the problem was how these could be 
controlled fi om the centre. The kings found 
that their judicial power was the most 
effective instrument for this purpose, and 
their practice was to send their judges to 
tour the country and to see that it was being 
properly governed. 

Hitherto the laws under which the 
country lived had varied a great deal 
in different places, and the courts were 
local bodies, courts of shires or boroughs 
or feudal lords. But when the king’s 
judges came, they naturally began to iron 
out these differences and to apply more or 
less the same principles everywhere, with- 
out much regard for particular local 
customs ; and thus a law began to emerge 
which was the same all over the country. 
This was the origin of what we still call 
the “Common” Law, although the local 
laws, from which the term originally 
distinguished it, have long ago disappeared. 
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The chart distinguishes between the main branches oj the law , civil ano 


It was the origin, too, of the “Assizes," the 
courts which judges still hold under the 
king’s commission when they tour the 
country “on circuit." 

This early unification of English law, 
which took place centuries before any 
similar process in the other countries of 
Western Europe, has been an event of abid- 
ing importance. It gave the country a strong 
law, and perhaps it is partly the strength 
of the law that has made of Englishmen one 
of the most law-abiding nations in the 
world. Then again it was because the law 
was so strong and had struck its roots so 
deep into the life of the nation that it was 
able to resist foreign influences. 


Here the test came m the sixteenth cen 
tury. Most other countries had adopted the 
Roman law, either in substitution for, 01 
alongside of, their own native systems, and 
even Scotland, which still has a system ol 
law different from that of England, felt 
the influence. But there are few traces ol 
Roman influence in English law, and as 
English law has now spread overseas to 
the United States and the British Common- 
wealth of Nations, it has come about that 
today the laws of the countries which draw 
their civilization from Western Europe 
are divided between two great systems, 
the English and the Roman-influenced. 
Continental countries And it easier to 
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work with one another in legal matters 
than with the British, and between Britain 
and America the common origin of the laws 
is probably as close a link as the language. 

Another result of the unification of the 
law, or at least of the method by which it 
came about, was to give to the office of a 
judge a prestige and influence far above 
that which it holds in any other system. 
The Common Law is still, as it was in its 
origin, a judge-made law, and it has always 
seemed natural to the English that law 
should be made in that way, and not only 
by the express enactments of a legislative 
body. We shall see how great is the 
influence that English judges have been 


allowed to exercise when we come to 
consider in more detail the system of 
developing the law by “precedents,” that is 
to say, of treating cases decided by the 
courts as sources of the law which other 
courts must follow when similar questions 
of law are raised before them. 

The Common Law is still the most 
fundamental element in the British system. 
In particular, it covers the general prin- 
ciples of the law of contracts, and those of 
civil wrongs, such as trespass, nuisance, and 
the like, or “torts,” as lawyers call them. 
The criminal law, too, was Common Law, 
though most of it has now been put into 
statutory form. But England has also 
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FLEET DEBTORS’ PRISON 

At the beginning oj the nineteenth century the debtors' prison as described in ", Pickwick 
Papers” or seen in Rowlandson's drawing , above , was still an accepted institution. 
Within the confines of the prison the debtors had at least some freedom of movement . 


another kind of unwritten law, also judge- 
made, which we call "Equity," a term 
which often misleads the layman by sug- 
gesting rules which are less binding than 
genuinely legal rules. That was true of 
Equity originally, but it ceased to be true 
about two hundred years ago, and today 
Equity is just as truly law as is the Common 
Law itself. The layman therefore may well 
ask what the difference is between them. 

We must go again to history for the 
explanation. There came a time, about the 
fifteenth century, when the Common Law 
seemed to be losing its powers of expansion. 
Judges were ceasing to adapt it to the 
changing needs of English society, and the 
country, too, was passing through a period 
of disorder in which justice often required 
a procedure less technical and dilatory, and 
methods of enforcement more summary, 
than those that the Common Law was 


providing. The coming of Equity saved the 
situation, and this shortly is what happened. 

The law had always regarded the king as 
the "fountain of justice," and the courts 
were his courts. That being so, if his 
courts were failing to give justice, an 
aggrieved subject must be entitled to appeal 
to the king over the heads of his servants 
the judges, and to pray him to grant a 
remedy out of his grace. The king passed 
petitions of this kind for consideration by 
his chancellor, who was not then a judge 
as he is today, but the legal member of 
the king’s council, and "keeper” as it 
was said, of the king’s conscience. Now 
suppose the chancellor, receiving one of 
these petitions, felt that it put a deserving 
case. What could he do about it? He 
could not alter the Common Law; he 
could not issue orders to the judges. But 
he could issue orders to the parties in a 
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RELIGIOUS SIDE OF EIGHTEENTH-CENTURY PRISON LIFE 
In notorious Newgate Gaol , however , there were fewer piivileges. Here Rowlandson 
presents the chapel service. The convicts join the earnest preacher in a hymn , and those 
condemned to death are ferociously reminded of their doom by being seated around a coffin. 


Common Law action, and he could line 
or imprison them if they disobeyed. 
That was what he did. In a proper case 
he would order a plaintiff to refrain 
from his action, or forbid him to enforce a 
judgment which a court might have given 
in his favour, or order him to use in a cer- 
tain way some rights that the Common 
Law would have allowed him to use as he 
liked. Thus, though he could not alter the 
legal rights of any of the king's subjects, he 
could and did prevent them from exercising 
those rights if he thought that it would be 
inequitable for them to do so. 

As the practice developed, there began 
to emerge principles on which it was known 
that the chancellor would be likely to act, 
but it was not until the beginning of the 
eighteenth century that Equity ceased to be 
a somewhat arbitrary system, which varied, 
so it was said, with the length of each 


chancellor's foot. In the course of that 
century, however, the principles of Equity 
became almost as well settled as those of 
the Common Law, and the method of their 
development from case to case has been the 
same. That meant that the chancellor had 
become a judge, and that his chancery, 
which was once an office for administrative 
work, had become a court of justice. It also 
meant that we had now two independent 
systems of courts, applying two separate 
kinds of law, and this extraordinary state 
of things actually lasted until 1873. In that 
year the Judicature Act established for the 
first time a single system of courts; it did 
not amalgamate Common Law and Equity, 
but it settled the relation between them by 
enacting that where they conflicted Equity 
was to prevail. 

Thus the distinction still remains; and it 
is not easy to state its effect in a few words. 
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The metaphor of a book and its appendix 
may help. Common Law is the book, and 
just as a book may get out of date, so did 
the Common Law. Now when a book gets 
out of date, the author may do one of two 
things — he may either rewrite the whole 
book, or he may leave what he wrote 
standing and add an appendix : Equity is, in 
effect, this appendix. It is not a complete 
system of Jaw; by itself it would be as unin- 
telligible as an appendix would be without 
the book to which it belongs. Equity con- 
sists of a miscellaneous collection of 
principles, not systematically related to one 
another, but each tending to make this or 
that rule of the Common Law more 
equitable than it would otherwise be. 

Principle of the Trust 

The best illustration of the relation 
between Common Law and Equity is the 
“trust,” which is a purely equitable institu- 
tion, and the most important of the inno- 
vations that Equity introduced into the law 
Trusts have been justly described as the 
greatest achievement of Englishmen in the 
field of jurisprudence; they are all-perva- 
sive in English law, and it is only in English 
law and the systems derived from it that 
they exist. Yet the underlying principle of 
all of them is simple. It is merely this: that 
although one person may be legally entitled 
to some right, a right of property, for 
instance, and therefore, so far as the 
Common Law goes, entitled to exercise all 
the powers that that right implies, yet, 
because of the manner in which the right 
has come to him, or for some other reason 
which Equity considers ought to affect his 
conscience. Equity will only allow him to 
exercise his right in a certain way. If the 
trust is an ordinary private trust, the person 
who has the legal right, whom we call the 
trustee, must use it for the benefit of some 
other person or persons, the beneficiary of 
the trust ; if it is a public trust, he must use 
it to further some particular object, such as 
a charity or a trade union. The trust has 
even been introduced into international law 
in the Trusteeship System which the United 
Nations have set up, and there the idea is 
still the same; the state to which a trust 
territory is handed over to administer is noi 


by any means a free agent; it must use 
the powers which are given it only 
for the “basic objectives” which the Charter 
of the United Nations specifies. 

“Actions” and “Prosecutions” 

When we turn from the sources to the 
contents of the law, the most important 
distinction to note is that between civil 
and criminal law. The object of civil pro- 
ceedings, which we call “actions,” is to 
give redress, usually in the form of pecuni- 
ary damages, to some private party whose 
rights another has infringed. On the other 
hand, in criminal proceedings, or “prosecu- 
tions,” the lav/ does not regard the wrong- 
ful act as something that concerns only the 
particular person whom it has injured; it 
considers that there is a public interest at 
stake, and its aim is to protect society 
against such acts by punishing the offender 
In English law this public interest is sym- 
bolized by the fact that all prosecutions are 
brought in the name of the king; they may 
be instituted by any member of the public; 
but usually that task is left to the police 

The Courts 

The law has separate hierarchies of 
courts for these two kinds of proceedings. 
For civil cases the lowest courts are the 
County Courts, which decide cases m 
which the amount at issue is small. The 
country is divided into rather more than 
fifty circuits, and each circuit has a judge, 
from whose decision there is generally an 
appeal to the Court of Appeal. 

Above the County Courts, since the 
amalgamation of the Equity and Common 
Law courts which has been referred to 
above, there is one Supreme Court of 
Judicature, consisting of two parts: the 
Court of Appeal, in which sit the Master of 
the Rolls and eight Lords Justices, and the 
High Court of Justice, in which the judges 
are the Lord Chief Justice and about thirty 
Justices. 

The High Court is subdivided into three 
Divisions ; Chancery, to which most of the 
cases which formerly belonged to courts of 
Equity are assigned ; King’s Bench for the 
Common Law cases ; and Probate, Divorce 
and Admiralty, three subjects whose con- 




JUDGES IN THEIR ROBLS OF OFFICE 

Just before the new year opening of the Law Courts in the Michaelmas term , the Judges , 
wigged and robed , attend a service in West moist a Abbey. Here the Judges of the King's 
Bench lead the procession from the Abbey after the service. 


necting link is that before the amalgama- 
tion of the courts they belonged neither to 
Common Law nor to Equity, but drew their 
principles from canon and international 
law. Probate and matrimonial jurisdiction 
(there was no divorce until 1857) had been 
exercised by the ecclesiastical courts, 
and admiralty cases had a separate system 
of their own. The Court of Appeal and 
the Fhgh Court sit in London, but the 
judges of the King's Bench Division also 
hear civil cases in the country at the 
Assizes. Petitions for divorce are also 
now heard at the Assizes. 

All criminal trials begin in a magistrates' 
court, but as the work of these courts is 


described m the next chapter, it is only 
necessary here to show their relation to the 
other parts of the judicial system. Magis- 
trates have two kinds of criminal jurisdic- 
tion. When they sit as a Court of Summary 
Jurisdiction, they conduct the whole trial of 
a case and give judgment. In other cases 
their function is only to hold an examina- 
tion, which is not itself the trial but only a 
preliminary to it; they decide not whether 
the accused is innocent or guilty, but 
whether there is a sufficiently strong case 
against him to make a trial necessary. If 
they think that there is, they commit him 
to trial by a jury, either to the Assizes or to 
Quarter Sessions; if not, dismiss the case. 
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Which of their jurisdictions the magis- 
trates must use depends upon the nature of 
the offence charged, and originally the 
matter was simple. All crimes in English 
law are either indictable or non-indictable. 
An indictable crime is one in which the 
particulars of the charge have to be set out 
in a formal document called an indictment, 
and it is on this that the jury try the person 
accused; “indictable” therefore implied 
originally that the offence was triable by a 
jury and in no other way. On the other 
hand, if the offence is one for which an 
indictment is not the prescribed procedure, 
then it was one for the magistrates’ sum- 
mary jurisdiction, that is, one which they 
could try themselves. 

Magistrates’ Powers 

This distinction may sound technical, 
but at least it was based on a straight- 
forward principle. Unfortunately, in the 
modern law it has become blurred. From 
time to time Parliament has increased the 
range of the magistrates’ summary juris- 
diction by bringing this or that offence 
within it, and now they can try many of the 
indictable offences provided the accused 
consents, as he is nearly always willing to 
do. In fact, the indictable offences that the 
magistrates now try are far more numerous 
than those which they send to be tried by a 
jury in one of the higher courts. Conversely, 
Parliament has also provided that in some 
of the more serious non-indictable charges 
the accused must be given the option, which 
he very rarely takes, of being tried by a jury. 
In the result the law which defines the exact 
extent of the magistrates' summary juris- 
diction is based on no clear principle and is 
only to be found in a bewildering mass of 
details in many Acts of Parliament. 

Still, despite many anomalies, it is 
roughly true to say that the more serious 
crimes are tried before juries either at 
Quarter Sessions or at the Assizes. A few 
of the most serious of all can only be tried 
at the Assizes. Happily, however, crime 
is not generally a major social problem in 
England, and all but a tiny number of 
crimes, about one per cent of the whole, are 
tried by the magistrates and do not go to 
either of the higher criminal courts. 


A court of Quarter Sessions is differently 
constituted according as it sits in a county 
or a borough. In a county the magistrates 
are again the judges, but they sit with a 
jury, and not alone, as they do in their 
Courts of Summary Jurisdiction, and they 
usually have a chairman with legal experi- 
ence. The larger boroughs have their own 
Quarter Sessions, and then the only judge 
is a Recorder, who is a practising barrister 
appointed to the office by the Crown on the 
recommendation of the Home Secretary. 

The Assize Courts 

At the Assizes, which, as we have seen, 
have a civil, as well as a criminal jurisdic- 
tion, the judge is a judge of the King’s 
Bench Division of the High Court. In 
criminal cases he is sometimes called the 
“red judge” from the colour of the robes 
that he then wears. 

The judge at a criminal trial, according 
to English practice, is much in the position 
of an umpire. In this our criminal proce- 
dure differs radically from the inquisitorial 
conception of the judge’s function which is 
generally adopted in Continental countries. 
On that view the judge is a public officer 
charged with the duty of discovering the 
truth. It may sound a paradox, but in 
English Law it is not the judge's function to 
discover the truth; he is there to see that 
the rules are observed, and that both sides 
have, so to speak, fair play — the truth will 
be known when the jury give their verdict. 
The prosecutor’s duty, too, is to help the 
jury to find the truth. He does not represent 
a client, as an advocate does in a civil case ; 
he represents the public interest, and he 
must not fight to secure a verdict of guilty. 
His duty is to present the case against the 
accused for what it is worth, but never for 
more than it is worth, and to see also that 
anything that might tell in the accused’s 
favour is not overlooked through any 
incompetence in the way in which his 
defence is presented. 

Rights of Appeal 

From Quarter Sessions or the Assizes the 
accused, but not the prosecutor, may 
appeal to the Court of Criminal Appeal, 
which is constituted by not less than three 
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PAST TREATMENT OF THE CRIMINAL 
Crime and its punishment have varied f iom century to century. The stocks , which goes hack 
to Saxon times, is a mild discomfort compared with the savage tortures formerly perpetrated 
in the name of law or religion . The treadmill (right) was introduced as a means of penal 
discipline in 1818 , and continued in use until 1901. The eighteenth-centurv print photographed 
below shows the "hulks" -old vessels in which convicts were confined at night while they 
laboured on shore during the day. The idea oj reforming criminals was an innovation of 
the nineteenth century, before that time “ the laws of England were written in blood. 
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TRIAL SCENE AT 


A contemporary drawing oj the Old Bailey made while a trial was in progress . It is 
interesting to compare this with the Rowlandson print of the earlier building (p. 138). 
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THh OLD BAILEY 

The Central Criminal Court (the name Old Bailey is one inhetitedfrom the earlier criminal 
court which stood on the same site) is the Assize Court for the London area. 
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judges of the King’s Bench Division, sitting 
in London and without a jury. If the 
Attorney-General certifies that a case 
involves a point of law of exceptional 
public importance, then there is a further 
appeal to the House of Lords 

Appeal to the Lords 

The House of Lords is the highest court, 
both in civil and criminal matters, not only 
for England, but for Scotland and Northern 
Ireland also. Its criminal business is quite 
exceptional ; but civil appeals can be taken 
to it from the Court of Appeal, by leave 
either of that court or of the House itself. 
When the House sits judicially to hear 
appeals it is, in the theory of the constitu- 
tion, the same body as when it sits as the 
Upper House of the legislature ; but today, 
no unqualified peer would dream of exer- 
cising the legal right which he still has to 
take part in the judicial business. The only 
peers who then sit are those who hold or 
have held high judicial office, and the bulk 
of the work is done by the Lord Chancellor 
and nine Lords of Appeal in Ordinary, the 
Law Lords, professional judges who hold 
life peerages. 

Appeal from Overseas Courts 

To complete this catalogue of the courts, 
a very exalted court which stands outside 
the ordinary system must be mentioned, 
the Judicial Committee of the Privy Council 
When the Long Parliament abolished the 
Star Chamber in 1641, it thereby took away 
the right of the Privy Council to hear 
appeals from English courts, but it did not 
touch the right of appealing to the Council 
from the overseas possessions of the Crown, 
which were not then very important. The 
Council, therefore, is still the supreme court 
of appeal from courts overseas, except in so 
far as its jurisdiction has been curtailed by 
legislation, as we shall see it has been in 
some of the Dominions. It acts now in 
virtue of an Act of 1833 through a Judicial 
Committee, the members of which are 
privy councillors who either hold or have 
held high judicial office, and most of the 
work is done by the same judges as sit in the 
House of Lords, acting here however, not 
as peers, but as privy councillors. The 


Committee has one special jurisdiction 
which associates it with the English 
courts ; in time of war it is the highest court 
for the whole of the Empire in naval prize 

cases. 

This description of the courts may have 
revealed one curious feature about the 
English legal system, the very small number 
of full-time professional judges who are 
engaged in working it. There are between 
a hundred and two hundred of them in all, 
and it has been possible, therefore, to secure 
an extraordinarily high standard of integ- 
rity and ability. That is doubtless one 
reason why the English have not hesitated 
to entrust to their judges the great influence 
on the development of the law which the 
system of case law, which we must now 
consider, gives them. 

Past Decisions as Precedents 

The following of precedents is a practice 
which grows up naturally in any system of 
law, for when a point of law has been 
decided by one court and the decision and 
the reasons for it are brought to the notice 
of another court which has to decide the 
same question, the second court will 
naturally and properly give serious con- 
sideration to the decision of the first, and at 
least will not lightly differ from it. Obvious- 
ly, litigants would never know where they 
stood if points of law, however often they 
might have been decided in the past, were 
always liable to be treated as new and 
undecided questions. The peculiarity of the 
English practice is that a single decision is a 
binding authority. It is a source of law, 
and not merely something which may help a 
later court to make up its own mind and 
which it may disregard if it does not agree 
with it. Thus in English practice a court is 
absolutely bound by the decision of a 
higher court whether it agrees with it or 
not, and it will nearly always follow that of 
a court of equal standing with itself, and in 
some cases is bound to do so. In fact, so 
rigid has the system become that the House 
of Lords holds that it is itself bound to 
follow its own previous decisions. 

These rules about the authority of prece- 
dents not only apply when a court has to 
decide some question of Common Law or 
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Equity ; since these parts of the law are, as 
we have seen, purely judge-made, some 
practice of the sort there would be natural 
enough. But precedents are just as power- 
ful when a court has to interpret the text 
of an Act of Parliament ; if a previous court 
has decided that some section of an Act has 
such or such a meaning, another court may 
be bound to say that that is the meaning, 
even if the second court thinks that Parlia- 
ment really meant something else. Some of 
our older Acts of Parliament have almost 
been buried beneath accumulations of case 
law in this way. It is not surprising that 
foreign critics have sometimes stigmatized 
this English reverence for decided cases as 
sheer superstition. 

The great merit of case law, however, is 
that it goes far to ensure a correspondence 
between the growth of the law and the 
changing facts of social life. All legal prin- 
ciples have to be formulated in general 
terms, but facts are always particular, and 
the danger of rigid or premature generaliza- 
tions is that they may later have to be 
applied to facts which they were never 
intended to cover. In a case law system no 
generalization is absolutely final ; there is 
no sacred text which places a legal principle 
beyond the range of argument; there is 
always the possibility of qualifying a 
provisional formulation of the rule in the 
light of experience of its working. 

Freedom for the Judge 

For judging is never an automatic 
process and no code or other device can 
make it so. There is always a certain 
sphere, sometimes greater, sometimes less, 
within which the law inevitably leaves the 
judge free to select the factors in the case 
which are to determine his decision, and in 
exercising this discretion he cannot but be 
influenced by the trend of sentiment in 
the society of which he is a member. A 
case law system recognizes this need for 
elbow room for the judge, and by making 
his decisions a source of law it ensures that 
he will, almost without knowing it, lead 
the law along the lines of development that 
experience, rather than logic, commends to 
him. 

On the other hand there are certain 


dangers m the method, especially m the 
extreme form in which it has been adopted 
in English law. Sometimes it is not easy to 
be sure what exactly a case has decided; 
sometimes precedents of equal authority 
turn out to be in conflict; and sometimes 
an unfortunate decision may perpetuate an 
anomaly or an injustice in the law for years 
or even generations. In this latter event, 
from a desire to avoid following a prece- 
dent which it does not like, a court may be 
tempted to “distinguish” it, as lawyers say. 
that is to say, to find some difference be- 
tween the precedent and the case before the 
court which less subtle minds may find it 
hard to see, and thus the law may be 
cumbered with a distinction which ought 
not to be needed 

Possibility of Law Reforms 

These disadvantages of case law could be 
reduced in two ways. Firstly, the English 
rules, which are mostly a development of 
the nineteenth century, might be made less 
rigid. The House of Lords might release 
itself from the fetters it has imposed upon 
itself and hold itself free, as the Supreme 
Court does in the United States, and as, 
in the English system, the Privy Council 
does, to correct its own mistakes; and the 
lower courts might assume more freedom 
to disregard decisions which experience 
shows have led to an unfortunate state of 
the law. Secondly, Parliament might be 
induced to take a more active interest in 
law reform. 

At present, however, Pailiament is hard 
to move. From time to time it does wake 
up and introduce some useful change, but 
its interest is spasmodic and there is no 
pressure of public opinion to sustain it. 
It should be the business of someone, 
perhaps of the judges, to bring to the atten- 
tion of Parliament, or of some body to 
whose advice in the matter Parliament 
would be disposed to listen, defects in the 
law as they are revealed in the business of 
the courts. Too great reliance upon 
decided cases as an instrument for the 
development of the law makes that 
development depend too much on chance ; 
there are many questions, on which the lay- 
man quite reasonably expects that the 
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THE JURY LISTENS 

The Jamous criminal court , the Old Bailey , is seen here in the nineteenth century through 
the eyes of Rowlandson and Pugin, in whose “ Microcosm of London ’ the print appeared. 
The Old Bailey is now the popular name Jor the Cent ml Criminal Court oj London , and 
the present building was erected between 1902 and 1905. 


lawyer should be able to give him a definite 
answer, which remain uncertain merely 
because no litigant has yet happened to 
bring them for decision before the courts. 

This is part of the price that must be paid 
for the unbroken continuity of the growth 
of English law, which in most respects has 
been so fortunate for the English people. 
It has meant that there has never been any 
occasion for a thorough overhaul of the 
law with a ruthless cutting away of anoma- 
lies and inconsistencies and unnecessary 
technicalities. 

Another feature in the English system 
which has tended to keep the law in touch 
with life is the use of the jury. In the early 
days when the judges went round the 
country they used to summon the leading 
men of the neighbourhood to inform them 
of local crimes and other events which 


needed their attention. These early jurymen 
were therefore more like the modern wit- 
nesses than like the modern jury; they 
spoke of what they knew themselves. The 
function of a modern jury, on the other 
hand, is to find the facts of a case by hearing 
the evidence of others, and it is a positive 
disadvantage that it should have heard 
anything about the case before the trial 
begins. 

It was a long time before juries acquired 
their modern independence. Until the end 
of the seventeenth century they were liable 
to be punished if they gave a verdict which 
the government or the judges thought per- 
verse. But in 1670 the famous William 
Penn and other Quakers were prosecuted 
for preaching in the streets, and the jury, 
having found them not guilty of unlawful 
assembly, were committed to prison by the 
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judge. They were released on a writ of 
Habeas Corpus, and it has ever since been 
the law that juries are not responsible for 
their verdicts. 

Trial by judge and jury is the traditional 
form of a trial at Common Law both in 
criminal and civil cases. In days when 
ciimmals were liable to be savagely 
punished for comparatively venial offences, 
as they were until about a century ago, juries 
could and often did mitigate the severity 
of the law by refusing, in defiance of the 
evidence, to return a verdict of guilty when 
their sympathies were roused m favour of 
the accused. No doubt they would do the 
same today if they suspected that the 
criminal law was being used as an instru- 
ment of oppression, and there is an almost 
universal feeling that in criminal trials 
at least, the jury is a safeguard which must 
certainly be retained 

Judge and Jury 

Opinion is divided about the merits of 
the civil jury. Where the good name of a 
party is at stake in a civil action, as it is, 
for instance, in libel, or when fraud is 
alleged, the arguments for retention are 
almost as strong as in criminal cases. But 
Equity got on very well without juries, and 
in ordinary civil proceedings their tendency 
to side with the under-dog, valuable when a 
man’s life or liberty or reputation is in 
issue, is out of place. When two parties are 
disputing about their legal rights, the under- 
dog is not always the more meritorious ; and 
even if we think that mercy should some- 
times temper justice, sentimentality — and 
juries are often sentimental — ought not to. 
Moreover, the facts and the arguments in a 
civil action are often so complicated and 
lengthy that the ordinary juryman simply 
cannot follow them intelligently. The 
presence of a jury also adds to the length 
and therefore to the expense of a trial. 
For such reasons as these there has been a 
tendency in recent years to reduce the role 
of juries in civil cases, though there are 
some critics who think that the process has 
gone too far. 

The independence of judges came rather 
later than that of juries. Judges have always 
been appointed by the Crown, and in 


Stuart times they were sometimes dismissed 
when they gave decisions which a king did 
not like. But in 1700 the Act of Settlement 
enacted that the king might only remove a 
judge of the higher courts on an address 
from both Houses of Parliament, and no 
English judge has been removed since that 
date. Besides this statutory security of 
judges in their office, the method by which 
English judges arc appointed has provided, 
almost by accident, another safeguard of 
their independence. In most other countries 
judges start their judicial career at an early 
age in subordinate positions and gradually 
work their way up the ladder of promotion. 
Necessarily, therefore, they must look to the 
government, or possibly to popular elec- 
tion, for advancement, and a weak man 
may be tempted to put the favour of those 
on whom his prospects depend before his 
judicial duty. In England, on the other 
hand, a judgeship is the crown and not the 
starting point of a lawyer's career. Judges 
are appointed, generally in later middle 
life, from among the leading members of 
the Bar, and to accept the position nearly 
always involves a reduction of income. 

Once appointed, a judge not only has 
nothing to fear, he also has little to expect 
from the government, for County Court 
judges arc rarely promoted to the High 
Court, and promotion from the High 
Court to the Court of Appeal or the House 
of Lords, though it may add something, 
does not add much, cither to the dignity or 
the income of a judge. It is a matter of 
common knowledge that judges on the 
whole, so far from being subservient to 
government, tend to be critical of it, and 
to regard themselves as the watchdogs of 
the ordinary man against anything savour- 
ing of bureaucratic tyranny. 

Costliness of English Law 

English law has one great defect for 
which it is hard to find any excuse: it is 
extremely costly. The whole question of the 
costs of litigation needs examination, for 
there are many contributory causes; each 
of these needs to be considered separately 
before changes are made, for the costs of 
law, as of other things, are generally 
related to the quality of the article, and 
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cheaper law might easily be bad law. It is 
fair to add that there are many means by 
which costs can often be reduced if litigants 
or their advisers care to use them; that 
there are provisions for giving legal aid to 
poor prisoners, and that many lawyers 
generously give advice free of cost to the 
poor. But these are only alleviations of an 
indefensible state of things, which too often 
reduces to an empty formula our boast that 
in Britain there is only one law for rich and 
poor alike. 

Individual Approach 

Perhaps the most deeply rooted quality 
in English law is its preference for dealing 
with the case in hand as an individual 
problem rather than as an illustration of a 
general principle. The case law system is 
one illustration of this tendency, which 
is, however, a national characteristic not 
peculiar to the law. Englishmen are not 
illogical, as they are sometimes accused of 
being, and as they sometimes foolishly 
boast that they are. But they are very 
conscious of the extreme complexity of the 
facts of life, and they hesitate to make 
generalizations unless they are quite sure 
that all the relevant materials are before 
them. When the courts construe a statute 
they do so very strictly ; they do not specu- 
late upon what Parliament might have said 
if it had had in mind the case which has 
now arisen; they ask whether what Parlia- 
ment did say does or does not cover the 
case. 

So, too, in interpreting a precedent the 
courts try to isolate what lawyers call its 
ratio decidendi , the reason which actually 
induced the previous court to decide in the 
way it did, from other remarks that may 
have been made in the course of the judg- 
ment, and they are chary of expressing their 
own conclusions in terms which go beyond 
what is necessary for the case before them. 

This concentration on the particular case 
has tended to give to the courts a markedly 
individualistic approach to social problems. 
Their first concern is to offer a remedy when 
the right of a party before them has been 
infringed, and to protect him against the 
arbitrary exercise of power, whether from 
other individuals or from the Government. 


This tendency has served England well, 
for much of the history of English liberties 
is written in decisions which the courts have 
given in individual cases which have come 
before them. No doubt legal rights may be 
anti-social, or new conditions or trends of 
thought may make them seem so ; but when 
that is so, the courts would hold that the 
remedy ought to come from an alteration of 
the law and not from a refusal by the courts 
to enforce it. On the whole this is sound 
doctrine, though in an age of collec- 
tivism we may not always be satisfied with 
its results. Law must always aim at a 
balance between the interest of the indi- 
vidual and that of the state, and if English 
law, or at any rate English courts, some- 
times lean too much in favour of the 
individual, that is at least less dangerous 
than the opposite tendency. The sovereign 
Parliament is always free to redefine the 
individual’s rights if the public interest so 
requires; that, in fact, is what the progress 
of the social services is constantly leading 
it to do. All that the courts say is that 



BARRISTER AND SOLICITOR 
Only a barrister may appear in the superior 
courts. Above , a barrister \ with his instruct- 
ing solicitor , is seen endorsing a brief 
outside one of the courts. 
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whatever rights the Jaw allows a man, they 
will maintain in their full extent. 

Notwithstanding this concern of the law 
for the individual and his rights, it has not 
hitherto provided him with the satisfactory 
means of redress in proceedings against 
the Crown. In the theory of the Constitu- 
tion the courts were the courts of the king, 
and they could therefore not entertain 
proceedings against him even in his non- 
personal capacity. But this has long been 
an indefensible archaism, though in 
practice there were alleviations of the rule 
which made it in most cases more a matter 
of procedure than of substance. For in- 
stance, for a breach of contract the in- 
dividual might have a petition of right, 
though in theory this was a matter of grace 


and not of right. For a tort he had no 
direct remedy, for according to the old 
adage the king could do no wrong; but he 
could sue the servant of the Crown who 
had actually committed the wrongful act, 
and it would be no defence for the latter 
to plead that he had acted in the service 
of the Crown Then, if the action suc- 
ceeded, and if, in the views of the Crown’s 
advisers, an ordinary employer in like 
circumstances would have been liable for 
the servant’s tort, the Crown, without 
being legally liable to do so, would 
satisfy the judgment. These anomalies, 
however, have been abolished by the Crown 
Proceedings Act, 1947, which has now 
placed the Crown in most respects in the 
same position as an ordinary litigant 


Test Yourself 

1 . What is the origin of the Common Law ? 

2. What are the two great systems of law from one or other of which have 
sprung the laws of all the countries of western European civilization 9 

3. What is the relation between Equity and Common Law? 

4. What is the underlying principle of the “trust”? 

5. Name the divisions of the High Court 

6. What is the difference between a court of Quarter Sessions sitting in a 
county and one sitting in a borough ? 

7. Define the function of a judge at a criminal trial. 

8. What is our highest court for both civil and criminal cases? 

9. Why has our law never been codified? 

10. Since when have juries not been held responsible for their verdicts? 

• 1. How does our Constitution secure the independence of the judges? 

Answers will be found at the end of the book 
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UNCONSCIOUS OF DRAMA 

Successjul police work often depends on speed in getting into action. The radio car has 
become a commonplace and the facilities of modern science are freely used to get quick 
results. In the picture above a searchlight is focused on the scene of a crime to enable police 
officers to search in the vicinity for clues while the trail is hot . 




CHAPTER VII 


THE JURISDICTION OF 
MAGISTRATES 


F ew people realize how large is the pari 
played in the administration of English 
law by the magistrates’ courts, the Courts 
of Summary Jurisdiction, as they arc some- 
times called, because the magistrates’ 
powers come fiom the Summary Junsdic- 
tion Acts, or Courts of Petty Sessions, to 
distinguish them from the Courts of 
Quarter Sessions which have been men- 
tioned m the preceding chapter. In the 
year before the Second World War about 
eight hundred thousand persons in England 
and Wales were found guilty of offences 
of various kinds, and of these over ninety- 
nine per cent were dealt with summarily 
by the magistrates and less than one per 
cent were sent for trial by a jury at all 
ihe Assizes, including the Central Criminal 
Court (which takes the place of Assizes in 
London and is commonly called the Old 
Bailey), and all the Quarter Sessions of the 
country put together. 

Of these cases, what may be called 
actual crime accounted for only about 
ten per cent. The remainder consisted, 
for the most part, of comparatively minor 
offences, such as breaches of local by-laws, 
police and traffic regulations, offences under 
the licensing acts, and a hundred and one 
other matters which could scarcely be 
regarded as criminal except in a technical 
sense. Nevertheless, these figures prove 
how vitally Courts of Summary Jurisdic- 
tion afTcct the social life of the people. 
Every citizen should understand their 
functions, jurisdiction and procedure. 

Magistrates and Their Origin 
Let us look first, then, at the magistrates 
themselves. They are of two kinds: 
“stipendiary” or professional magistrates 
in London and certain other large cities, 
and “lay” magistrates or Justices of the 
Peace elsewhere throughout the country. 
Both have the same jurisdiction, except 


that a stipendiary, who must be a barristei 
of at least sever- years’ standing, can try 
cases single-handed, whereas it takes at 
least two lay justices to constitute a court 
On the other hand, the justices, unlike the 
stipendiaries, need have no legal training 
or judicial experience. This means that 
in practice lay justices are often dependent 
on the guidance of their clerk, usually a 
local solicitor, on questions of law 01 
evidence. The system has its roots deep 
in history, and however indefensible it 
may be in theory, in practice it works 
reasonably well. 

Tradition and sentiment play a large- 
part in the retention of the lay magistrate, 
for the office is one of the oldest in the 
country, although until the reforms of the 
last century he was first and foremost a 
policeman rather than a judicial authority 

His ancestry goes back to the twelfth 
century when certain knights became 
known as “peace wardens” or “conserva- 
tors” of the peace. It was their duty to 
see that a requisite number of adult males 
were adequately armed and held in readi- 
ness to keep the king's peace. As time 
went by the powers of these knights were 
extended to include judicial as well as 
executive functions, but even as late as 
the middle of the eighteenth century the 
great Sir John Fielding was more a com- 
missioner of police for the metropolis than 
a metropolitan magistrate. 

Indeed it is because in the old days the 
magistrate exercised a direct control over, 
and was responsible for, the maintenance 
of a police force that the magistrates’ 
courts have been known as “police” courts. 
Nowadays the title is mischievous in that 
it wrongly suggests that in these courts 
the police have some special status or 
influence they do not possess elsewhere. 
The police, however, are there in ta purely 
executive capacity, and they have no more 
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NIGHT WATCHMEN AND TIPSTAFF MEN 
Long before the introduction of Peel's police force in 1829 there were , in England various 
systems of policing the thoroughfares of the great cities. The watchmen were ridiculed even 
in Shakespeare's time , and their efficiency did not increase in later years. However , the 
eighteenth century saw the introduction of the Bow Street runners , who worked in co-opera- 
tion with the police officers. Above , Cruikshank shows young bloods enjoying themselves at 
the expense of the old night watchmen , known as “Charleys,” and, below, the new law 
officers raid a nineteenth-century gambling house. 
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to do with the administration of justice 
than in any other court. 

Nevertheless, the police are necessarily 
more in evidence in the magistrates’ courts 
than elsewhere because it is they who are 
charged with the duty of bringing offenders 
before the court. Also, they often under- 
take the conduct of the prosecution unless 
the charge is sufficiently grave for counsel 
or solicitors to be employed, a practice 
which, though it may be economic and 
convenient, is nevertheless open to objec- 
tion. To say this is no reflection on the 
police, but merely a criticism of a wrong 
system. The life training of a policeman 
is to detect and catch criminals, and when 
he has placed the alleged offender in the 
dock he would be more than human if he 
did not desire to see him convicted. Indeed, 
in a sense, an acquittal is a reflection upon 
his previous judgment and actions or upon 
those of his subordinates. It is true that 
police officers often go out of their way to 
try and help the accused. But even so it 
does not alter the fact that in all but the 
simplest cases the system leads to a con- 
fusion of functions, and that the police 
have not always the training and experi- 
ence to undertake this difficult task. 

Modern Police Force 

Taken as a whole, the police nowadays 
are a fine, humane body of men actuated 
by a real sense of responsibility and a 
strict code of honour. They have won 
and deserve the confidence of the public. 
Yet at first the formation of a police force 
was bitterly opposed. When Sir Robert 
, Peel put forward the idea in 1822 of a 
trained body of men to take the place of 
the old Bow Street runners and street 
watchmen, whose gross incompetency and 
corruption were responsible for a growing 
wave of anarchy and crime, a committee 
of the House of Commons unanimously 
condemned the proposal. They did so on 
the grounds that it was “impossible to 
reconcile any effective system of police 
with the perfect liberty of action and free- 
dom from interference which is one of 
the great privileges and blessings of society 
in this country.” 

Peel refused to be downhearted, for, as 


he wrote to the Duke of Wellington, who 
was then Prime Minister: “I am determined 
to teach the people that liberty does not 
consist of licence nor in the right to have 
their houses robbed or broken open by 
thieves ” 

Yet it was not until 1829, seven years 
later, that he was able to carry his Metro- 
politan Police Act into law. 

Even after that the suspicion was slow 
to diminish that the new police force was 
in some way an organization designed to 
oppress the working man. 

The authorities did all they could to 
dispel this absurd idea. The policeman 
was given the simplest of blue uniforms, 
he was armed solely with a wooden 



‘'PEELER’’— SOMEWHAT DANDIFIED 
Since he was first regarded by the public 
as a danger to liberty , his uniform was de- 
signed to stress his non-military character — 
hence the top hat . 
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NEW SCOTLAND YARD 

Headquarters oj the Criminal Investigation Department 
of the Metropolitan Police Force , established in 1842 , 
Scotland Yard has a great reputation for the effic ient 
solution of crime problems. 


truncheon, and in order to complete his 
non-military appearance he was made to 
wear a top hat. This was particularly 
reassuring! Yet it was nearly thirty years 
before public feeling permitted the top 
hat to be replaced by a helmet. 

At first the police were used exclusively 
for the prevention of crime, and it is only 
in recent years that they have been loaded 
with duties that have little relation to 
criminal activities. The coming of the 
motor car alone has brought into existence 
dozens of new offences, most of which 
have nothing to do with criminality. 

The J.P/s Day 

The day’s work in a magistrates’ court 
usually begins before the public are 
admitted, for it is the duty of the magis- 


trate to hear applications for 
advice on matters of personal 
or domestic interest, and these 
are dealt with in private. This 
is an important social service, 
for it means in practice that 
the legal advice for which the 
rich man has to pay counsel 
and solicitor is given to the 
poor man free of charge, and 
the magistrates’ courts for this 
reason have been aptly des- 
cribed as the “Poor Man’s 
C ourt of Justice.” Anyone of 
limited means who cares to do 
so can receive this friendly 
assistance, and the applications 
arc sometimes not devoid of 
pathos or humour 

1 or instance it is not easy tc 
advise on the spur of the mo- 
ment as to the best way of 
dealing with a neighbour who 
turns on the wireless in the 
morning and leaves it blaring 
the whole day even when the 
house is empty, or with one 
who breeds and rears noisy 
cockerels in the backyard 
Most of the problems, how- 
ever, are of a more serious 
nature and often raise ques- 
tions of vital importance to the 
appli cants— affecting the 
safety of their persons or the security of 
their homes. 

When applicants for advice have been 
dealt with there may be other applications 
for process of the court, warrants of 
arrest, summonses and so forth. These 
may be made either by the police or by 
members of the public, mostly of course 
by the police, and are not granted unless 
on the facts placed before him the magis- 
trate considers there is, on the face of it, 
justification for the particular form of 
process applied for. Here again the magis- 
trate has to exercise his discretion within 
certain well-defined principles. 

After the applications arc finished the 
court is open to the public, and the hear- 
ing of the day’s charges begins. These 
may include all crimes great or small; for 
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no matter whether it be a grim and hoinbie 
murder, the petty theft of a packet of 
cigarettes, a gigantic fraud involving wide- 
spread ruin and disaster, or the playful 
result of a night’s jollification, we have 
seen that it must come before the magis- 
trates in the first instance, whether it be 
for the actual trial or merely for committal, 
after the preliminary examination, to one 
of the higher courts. 

In the more serious cases the police will 
probably only offer “evidence of arrest,” 
that is to say, give a brief outline of then 
reasons for seeking a remand. Usually 
the accused will then be released on bail, 
but whether this is granted or not and on 
what terms is a matter that lies soleiy 
within the discretion of the court. 

It is customary to ask the police whether 
they oppose bail, but an objection by the 
police is only one of the factois to be 
taken into account; there are others, such 
as the health or domestic circumstances of 
the accused, but the main point is that 
every person is presumed to be innocent 
until he is adjudged guilty. Bail, therefore, 
should not be refused unless there arc 
reasonable grounds for believing that the 
defendant might not turn up to take his 
trial, or that if released meanwhile he 
might impede the police in their inquiries 
by intimidating witnesses or destroying 
important evidence. 

“Guilty” or “Not Guilty” 

It is only comparatively simple cases 
such as drunkenness, charges under the 
Vagrancy Acts, petty larcenies where the 
prisoner has been caught red-handed and 
so forth that can be dealt with at the first 
hearing. Apart from these, most of the 
morning is occupied with cases previously 
lemanded in which the evidence for the 
ptosecution is now fully available 

Unless the charge is one on which the 
prisoner is bound to be sent for trial by 
a judge and jury or he himself exercises 
his option to be so tried, he is called upon 
to plead “guilty” or “not guilty.” If he 
pleads guilty then the counsel or solicitor 
for the prosecution or the police officer 
in charge of the case briefly outlines the 
facts and gives evidence as to the character 


of the accused, his previous convictions 
and so forth But even then, more often 
than not, the magistrate docs not feel in 
a position to pronounce sentence and a 
further icmand is ordered, so that the 
probation officer, whose duties are more 
fully described later in this chapter, may 
mtei view the prisoner and make private 
inquiries as to his personal and domestic 
circumstances. 

If, on the other hand, the accused pleads 
“not guilty” then witnesses are called to 
support the case outlined by the prosecu- 
tion. Each in turn enters the witness-box 
and solemnly swears “to tell the truth, the 
whole tiuth and nothing but the truth,” 
and sometimes, it must be admitted, pio- 
ceeds immediately to do the exact opposite. 
There arc occasions when one is inclined 
to wonder what is the exact value of the 
oath and whether it is any use continuing 
to make the taking of it an essential pre- 
liminary to the giving of evidence. 

Taking Depositions 

When the witness has been sworn, he 
gives his testimony, which is laboriously 
written down in longhand by the Clerk 
of the Court. If the case is “going for 
trial” these statements form ihe “deposi- 
tions,” each one being signed by the wit- 
ness concerned and the whole bundle for- 
warded to the Assizes or Sessions. It is 
an archaic and tedious procedure which 
badly needs reform, especially as it is often 
clear from the beginning that the prisoner 
intends to plead guilty, in which event the 
depositions will probably never be looked 
at. Yet in a long and complicated case, 
hours, and even days, may be taken up 
with their transcription. 

If the matter is one which is being tried 
summarily then the clerk also takes a note, 
but a less claboiatc one. 

Examination of Witnesses 

Each witness is first examined “in chief” 
by the side which has called him, and then 
the other side will “cross-examine” him, 
that is to say, put questions for the pur- 
pose of checking his story, or bringing out 
facts which throw a new light upon it. A 
skilful cross-examination is one of the most 



148 


JURISDICTION OF MAGISTRATES 


effective means of getting at the tiuth, but 
it is for the court to see that it is not abused 
When counsel or solicitor are not present, 
and it is only in the more important cases 
that they are, the court may have to under- 
take these duties itself, and this is one 
reason why it is desirable that the presiding 
magistrate should be a trained lawyer with 
a knowledge of the rules of evidence and 
acquainted with the purposes and limita- 
tions of both examination-in-chief and 
cross-examination. To do this and at the 
same time to hold the scales of justice 
evenly is not easy. 

When the evidence for the prosecution 
has been completed the court has to decide 
(if the matter is one that cannot be dealt 
with summarily) whether there is a primci 
facie case against the defendant upon which 
he should be sent for trial. If so, he is 
formally committed to the Assizes oi 
Quarter Sessions, unless before that is done 
he wishes to give evidence himself and call 
witnesses. If he does, then their testimony 
is also written down by the clerk and forms 
part of the depositions. 

Should, however, the case be one which 
the magistrates can deal with themselves, 
he is invited to make a statement from 
the dock or to give his testimony on oath 
in the witness-box, whichever he prefers, 
and to call any witnesses he desires in his 
defence, the same procedure of examina- 
tion and cross-examination being gone 
through. It is not until it has heard ihe 
whole of the evidence both for the prosecu- 
tion and for the defence that the court 
should even begin to make up its mind 
whether to convict the accused. 

Probation Officers’ Inquiries 

When the defendant has been convicted 
or pleaded guilty it is usually desirable to 
order a remand, that is, to adjourn the 
case, so that the probation officer may 
complete his inquiries and the court be 
enabled to decide whether or not it is a 
suitable case for a probation order. Even 
if it is found not to be, the inquiries of the 
probation officer sometimes bring to light 
mitigating circumstances which would not 
otherwise be known and which materially 
affect the nature of the punishment to 


be imposed. For this reason, quite apart 
from his own special work, the probation 
officer is able to give invaluable assistance 
to the court and play an important part 
in the administration of justice 

Courts Reflect Social Conditions 

There is no place so sensitive as the 
magistrates’ courts to any change in the 
social conditions of the people. Take, foi 
instance, the question of drunkenness. 
Nothing has been more remarkable than 
the increase in sobriety of recent years, so 
far as the courts are any criterion. Gone 
are the bad old days when a daily list of 
forty to fifty such charges was not unusual 
in any urban area. 

Nowadays drunks can be divided into 
two main classes: there are the old hands 
for whom there is little or nothing to be 
done except to enforce by imprisonment a 
short period of total abstinence; and those 
who are the victims of an occasional 

binge,” for whom a small fine and the 
disgrace of standing in the dock is generally 
sufficient punishment. 

The excuses given by inebriated revellers 
to explain their condition are often not 
devoid of humour: “It was my grand- 
mother's funeral”; “My wife bullied me”; 
“I happened to meet my mother-in-law”; 
and the candid “I like beer” have all been 
heard from time to time. 

Most of the charges, however, that arc 
brought before a Court of Summary Juris- 
diction arc for dishonesty of one kind or 
another: simple larceny, embezzlement, 
fraud, housebreaking, and burglary. Crimes 
against the person and crimes of violence 
are extremely rare, which says much for 
the fundamentally law-abiding character 
of the British people. 

The professional criminal, too, who has 
deliberately chosen a life of crime, is 
seldom encountered, and the “ master 
crook” of the type beloved by readers 
of Edgar Wallace, “Sapper” and other 
thriller-writers is virtually non-existent. 
The vast majority of so-called criminals 
are criminals because they have not the 
brains or industry to be anything else or 
because of definite shortcomings in their 
environment or upbringing. It is this that 
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Summary Jurisdictio n 


MAGISTRATES 



TOO SERIOUS FOR SUMMARY JURISDICTION AND 
DEFENDANTS THEREFORE COMMITTED FOR TRIAL AT 

QUARTER SESSIONS BEFORE A RECORDER 
OR THE ASSIZES BEFORE A JUDGE AND JURT 


The drawing oj a Court oj Summary Jurisdiction was made from the life. At the far end sit 
three Justices of the Peace; in the foreground , at the rear of the court , sits the general 
public. The defendant is in the dock and his solicitor is questioning a witness in the witness 
box to the left. Member * of the Press are seen to the right. 




150 


JURISDICTION OF MAGISTRATES 



COURT PROCEDURE 

Here a group of police ret nuts is receiving realistic t mining in court procedure. They must 
understand how to present evidence dearly and how to question witnesses intelligently 
Hours spent in court will be an important part of their careers. 


makes the question of what to do with 
them such a difficult problem for the 
courts to decide. 

Laws of Evidence 

In criminal cases the laws of evidence 
must always be strictly applied. They arc 
not, as many people imagine, mere petti- 
fogging restrictions invented by lawyers in 
order to make things more difficult for 
laymen. They are founded on experience 
and have been gradually evolved as neces- 
sary to the administration of justice and 
for the protection of the public. No doubt 
their strict application has sometimes 
resulted in the acquittal of a guilty person, 
but on the other hand they have saved 
many innocent persons from being wrongly 
condemned. They have, therefore, a practi- 
cal value, and whilst in civil cases they may 
be waived to some extent, in criminal 
matters they cannot be dispensed with even 
with the consent of the parties. 

There are a few points relating to evidence 
which justices must constantly bear in 
mind. The first is that the onus of proof 


is upon the prosecution. This means thai 
no defendant is required to prove his own 
innocence; no matter how suspicious the 
circumstances against him may be he need 
not, unless he chooses, give any explanation 
whatever. The next point is that before 
any accused person can be found guilty 
there must be in him a wrongful mental 
condition which is the cause of the wrong- 
ful physical act or omission with which 
he is charged. Both the mental condition 
and the physical act must be proved before 
there can be a conviction under the 
criminal law. Then again, only such facts 
as are legally relevant can be produced in 
evidence, that is to say, only such facts 
as tend to determine the truth or falsehood 
of the particular issue which the Bench is 
endeavouring to decide. All other evidence 
is irrelevant and to be excluded from the 
hearing. 

What is relevant and what is not is often 
a matter of some difficulty. Clearly the 
facts of the alleged crime are relevant and 
all circumstances which help to explain 
them. The prisoner’s own acts are clearlv 
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relevant, as well as any evidence to show 
his motives or want of motive. On the 
other hand, evidence of other offences may 
not as a rule be given, nor of any statement 
made by or to third parties when the 
accused was not present, i.e. hearsay. 
This is because the truth of such a state- 
ment cannot be tested by cross-examina- 
tion, since the witness is not speaking of 
what he knows of his own knowledge but 
merely of what someone who is not before 
the court has said. 

There are, of course, some offcndeis 
habitual offenders and the like — for whom 
imprisonment is the only appropriate 
penalty, both in order that society may 
be safeguarded from further depredations 
and also as a warning and deterrent to 
others. But imprisonment should only be 
used as a last resort, and any alternative 
which is likely to provide the desired 
result, such as a fine or a probation order, 
is to be preferred. 

But even if the offence is one that can 
be adequately dealt with by a fine, there 
arc still many points to consider. For 
example, if fixed at too substantial an 
amount, it may, in the case of a poor 
man, inflict unmerited suffering on a num- 
ber of innocent people— perhaps greater 
than would be the case if he were given 
a short sentence of imprisonment. Yet if 
the fine is adjusted strictly to his means 
it may be so small as to have little or no 
deterrent value. 

Probation Officers 

To hold a just balance in these matters 
is not easy, and a magistrate would often 
be groping in xhe dark were it not for the 
assistance and advice he receives from the 
probation officer. Indeed, the probation 
system has transformed and humanized 
the administration of justice to an extent 
that can only be described as revolu- 
tionary: it has proved an invaluable instru- 
ment for the prevention of crime, and has 
saved innumerable offenders from becom- 
ing hardened and professional criminals. 

Like many other beneficent reforms, pro- 
bation developed from the humblest 
beginnings. It began as long ago as 
1876, when a working man named Rainer 


sent a gift of five shillings to the Church 
of England Temperance Society, asking 
whethei anything could be done to assist 
those who were repeatedly charged at the 
local court with drunkenness and similar 
off'cnccs. The society thought the idea a 
good one, and appointed a “missionary” 
to attend the court and to lend a helping 
hand to some of the down-and-outs in a 
friendly and unofficial capacity. As time 
passed others took up this admirable work, 
and gradually there evolved a widespread 
and recognized system of probation as it 
exists today 

How Probation System Works 

Probation officers now have an official 
status in that many of them are appointed 
and paid, in part at all events, by the 
Home Office. But they are, nevertheless, 
an independent body of men and women, 
possessing no legal authority except such 
as is given them under a specific order of 
the court m an individual case. They owe 
their position to the Probation of Offenders 
Act 1907, and to various Home Office 
rules made thereunder. How far probation 
is used depends upon the particular judge 
or magistrate concerned, and there are still 
a few who have not much faith in it, but 
it is undoubtedly tending to play an 
increasingly important part in the adminis- 
tration of justice, particularly in the 
Summary Courts. 

Of course it is important that those who 
are placed on probation should not be 
allowed to imagine they arc being “let 
off.” Rather must they be made to under- 
stand that what they are being offered, as 
the word implies, is a chance to redeem 
themselves. For this reason it is always 
desirable for the court to emphasize, when 
making an order, that if the probationer 
docs not avail himself of the opportunity 
extended to him he can be brought back 
at any time and punished for the original 
offence by imprisonment or in some other 
way. 

Much obviously depends on the per- 
sonality of the probation officer. He must 
not only have a good technical training, 
but must also be a man of the wbrld who 
understands the follies and weaknesses of 
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POLICE STATION CHARGE-ROOM 

The charge-room is one of the most important in any police station , for it is here that the 
accused man or woman hears the first formal charges which will lead to an appearance in 
the magistrates court. After being charged the accused may be released on bail, but may , 
on the other hand , be detained in a cell until his case is heard. 
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POOR MAN’S LAWYER 


In legal terms a poor person is one qualified by lack oj 
means to bring or defend a case without paying fees . 
To enable him to do so a solicitor or barrister may be 
appointed from a voluntary rota. 


mankind ; he must have a 
sympathetic nature which in- 
vites confidence and yet be 
able to show that he will not 
stand any nonsense or swallow 
any tale he may be told. He 
must possess infinite patience 
and never acknowledge defeat 
or regard any case as hopeless ; 
he must be shrewd, tactful, 
and warm-hearted, and ap- 
preciative of the importance 
of his job without seeking to 
obtain from it any personal 
advantage or kudos. In a word 
he must be inspired by true 
missionary zeal and an inborn 
love of his fellow-men. 

Broadly speaking, probation 
work may be divided into two 
parts: investigation and super- 
vision. Upon investigation 
depends the select ion of su itable 
cases, and on a wise selection depends the 
success of the system. For on occasion the 
mental attitude of the accused is such that 
the method would be hopeless. It has 
nothing to do with the gravity of the 
offence, for probation can be applied even 
to very serious charges if the case is 
one in which the offender on conviction is 
punishable by the court making a probation 
order. All kinds of factors, including 
especially domestic circumstances and back- 
ground, have therefore to be taken into 
account, and the court should be guided not 
only by material but also by spiritual values. 
But, on the other hand, a wise and kindly 
probation officer can surmount most 
material obstacles provided he can break 
through the crust of resistance with which 
some offenders surround themselves when 
they are offered help. 

A probation order is usually for twelve 
months, though it may be for any period 
up to three years. It may be unconditional 
or there may be conditions attached to it, 
such as that the probationer shall not 
change his place of residence without the 
consent of the probation officer, or that 
he shall refrain from association with 
persons of bad character, or with indi- 
viduals named in the order. Such con- 


ditions are not only important in themselves 
but help to impress upon the probationer 
that the order is no mere empty formality, 
that his character is being tested, and 
that if he fails to run straight or breaks 
the conditions he will be punished for his 
offence. In other words, he must be made 
to understand that binding over on pro- 
bation is really a postponement of sentence 
on conditions. If these conditions are not 
obeyed or if he is unresponsive and dis- 
obedient then he must expect to suffer the 
punishment which otherwise he would have 
received in the first instance 

Appeals 

There are few appeals made from magis- 
trates’ decisions, and of these an even 
smaller number succeeds, which is some 
proof of the meticulous care with which 
cases are generally heard. With very few 
exceptions there is no appeal from the 
dismissal of a case, but since 1914 an appeal 
from a conviction has been allowed when- 
ever the accused “did not plead guilty or 
admit the truth of the information”; 
and since the Criminal Justice Act 1925 
there may even be an appeal against 
sentence. ' 

The appeal goes to Quarter Sessions and 
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SCIENCE F1QHTS CRIME 



The system of establishing identity 
by means of fingerprints is now 
used extensively. Types oj finger- 
prints are scientifically classified, 
and those of all convicted criminals 



\ 




are recorded at Men 
Scotland Yard. Above , 
latent fingerprints ai c 
revealed by specially 
prepared powder. The 
expei ts are able to 
tell at a glance in 
which category a 
fingerprint should be 
classified. On the left , 
officers compare, by 


a recorded fingerprint 
with one found at the 
scene of crime. No- 
thing is left to chance 
— proof is needed 

from the laboratory. 
Right, a chemist 
makes a test for blood- 
stains on a knife that 
may have been used in 
a stabbing case. 
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Forensic science becomes 
increasingly important in 
the handling of the com- 
plex problems of modem 
t rime. In a case of shooting 
the ballistics experts are 
called in. On the right a 
chemist is seen analysing 
gunpowder stains on a 
victim's coat; from these 
he will be able to estimate 
the range at which the gun 
was fil ed. Eveiv gun-barrel 
leaves its own particulai 
traces on the bullet it fires. 
Below , a suspect's gun is 
being fired by an expat 




The bullet will be 
cat efu lly preserved 
and photographs of it 
and of the bullet 
found on the scene of 
the c rime will be 
made. By fitting tippet 
and lower halves of the 
two photographs fo- 
getha the rifling 
marks will be seen to 
coincide. The pictures 
below give a dear idea 
of the process , and of 
the results of the com- 
parison 
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the order or sentence is suspended until 
the appeal is heard. 

When the appeal is heard, the Appeal 
Committee of Quarter Sessions in a county, 
or the Recorder in a borough Quarter 
Sessions, may either confirm the decision 
of the magistrates, or reverse or vary it 
as they think fit. They may even increase 
the sentence or penalty to any extent that 
the magistrates might have awarded in the 
first instance, so that the appellant, in the 
event of a frivolous appeal, runs a definite 
risk. 

Nearly half of all the cases in many 
Courts of Summary Jurisdiction are 
directly or indirectly concerned with motor 
cars: exceeding the speed limit, passing 
traffic lights, obstruction, and other more 
serious offences such as dangerous or care- 
less driving or being in charge of a motor 
car when under the influence of drink. 
One is sometimes inclined to wonder what 
the police had to do before the motor car 
was invented. 

Other matters to be dealt with in any 
average day's work cover a wide field 
There may be offences under the Vagrancy 
Acts: begging, obstruction by street traders, 
assaults — many of them between women 
who have not yet learnt the great art of 
being more neighbourly — frauds against the 
railway, such as travelling without a 
ticket and the like, offences under the 
Emergency Regulations and under local 
by-laws of one kind and another. In fact, 
the whole range of human activity comes 
under the magistrates' survey and may 
bring the citizen into conflict with the law. 

Civil Work 

When the charges are disposed of the 
court proceeds with its quasi-criminal or 
civil work. This is even more varied than 
its criminal jurisdiction, as summons may 
be issued under literally hundreds of Acts 
of Parliament, Statutory Orders, local 
government by-laws, and the like. Many 
of the matters to be dealt with are of a 
routine character, such as arrears of income 
tax, rates, gas and electricity. Here there 
is nothing to be done but make a formal 
order for payment. Before, however, any 
steps can be taken to enforce it by com- 


mittal to prison there must be a further 
application to the court. When this hap- 
pens what is called a “judgment summons” 
is issued and evidence must then be pro- 
duced that the defendant is refusing to 
meet his liabilities although in a position 
to do so. 

It is often difficult to obtain reliable 
information of a debtor's financial position, 
and mistakes are bound to occur. Some 
people, too, deliberately take advantage of 
the alternative which the law allows them 
and choose to go to prison instead of 
making the paymertt which the law has 
ordered. Particularly is this so in wife 
maintenance cases, for defaulting husbands 
are too often willing to liquidate their 
liabilities towards their wives and families 
by spending a few weeks in prison. In 
this respect the law badly needs amend- 
ment. A term of imprisonment, after all, 
is imposed for wilful refusal to obey an 
order of the court. It ought not to be 
used as a means of discharging the debt 
itself. 

Matrimonial Cases 

Other business may include an applica- 
tion for an affiliation order by a woman 
seeking to compel the putative father of her 
illegitimate child to pay for its support, 
and Courts of Summary Jurisdiction have 
no more difficult task than in dealing with 
such cases. 

Or again, there may be cases to be dealt 
with under the matrimonial jurisdiction 
now exercised by the magistrates’ courts. 
This branch of work is increasing so much 
that in some courts, especially those serv- 
ing busy residential areas, one or two 
afternoons a week have to be set aside for 
it, and at least sixteen thousand cases pass 
through the courts every year, that is to 
say, four to five times as many as are 
normally dealt with by the Divorce Court. 
Yet, like so many aspects of summary 
jurisdiction, it has all come about in a 
somewhat haphazard way, by accident 
rather than design. 

As a result of numerous Acts of Parlia- 
ment, magistrates’ courts now possess 
powers to deal with matrimonial cases so 
wide indeed as only to stop short of actual 
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divorce. An Order of Judicial Separation 
can now be obtained summarily by a wife 
against her husband for adultery, persistent 
cruelty, or desertion, neglecting to provide 
reasonable maintenance, assault, habitual 
drunkenness and on several other grounds 
as well. The husband may also obtain 
relief where the wife is an habitual drunkard 
or drug addict or has been guilty of adultery, 
or persistent cruelty to his children. 

In practice, what generally happens js 
this. A woman — and the vast majority 
of applicants are women — arrives at the 
court full of complaints and indignation 
against her husband. If she desires to see 
the court missionary he is at her disposal ; 
if not, and no compulsion is put on her 
to do so, she goes straight to the magistrate 
and makes her application for a summons 
on one of the grounds mentioned above. 

In nine cases out of ten, however, she 
pours out her troubles first of all to the 
missionary. He then invites the husband 
to come and see him and have a private 
talk. This conciliation procedure is some- 
thing quite novel, and the law, as such, 
knows nothing about it 

Conciliation or Separation 

Of course, conciliation cannot succeed 
in every case, especially if the parties have 
been married a number of years. Then 
the iron may have eaten too deeply into 
their souls, the incompatibility may be too 
pronounced, and it is no part of a magis- 
trate’s duty to try and force couples to live 
together who would obviously be better 
apart. 

“I think the best thing you can do is to 
return to your wife,” said a magistrate to 
one such husband. “Yes, sir, and what is 
the next best thing?” was the grim reply. 
On the other hand, there are many younger 
couples who have married in haste and 
have repented in haste as well, with the 
result that one or other of them rushes off 
to the court. Then the chances of a fresh 
start are brighter, and the magistrate or 
court missionary may be able to help them 
smooth out their differences. 

Matrimonial cases are now heard in 
camera, and every effort is made to create 
an atmosphere of friendly informality. The 


parties are encouraged to speak freely and 
without embarrassment. Then by gentle 
probing the magistrate tries to ascertain 
the real cause of the trouble. Generally 
the trouble is economic, for there is not 
much doubt that want of means is the 
greatest single cause of marital unhappiness. 

Here is a typical case. The parties were 
a young couple in the early twenties; the 
husband had deserted his wife and left 
home one Christmas Eve without any 
apparent reason. He had done it once 
before in their short married life, and this 
time the wife came to the court. Questioned, 
the young husband refused to give any 
explanation, and there seemed no alterna- 
tive but for the magistrate to make an 
order. 

When, however, he picked up the 
pen to do so the wife exclaimed almost 
breathlessly: “I don’t want to lose him, 
sir, 1 don’t want him to go away — I’m 
fond of him. I want him back.” The 
magistrate turned to the young man and 
said: “You hear what your wife says. Do 
you really want to leave her and youi 
child and break up your home?” He 
hesitated a moment and then blurted out: 
“She’s always nagging me.” “Oh! I don’t 
mean to, sir,” said the wife, “things are 
sometimes a bit difficult and I say some- 
thing I don’t mean.” Gradually it all 
came out. The young husband was a 
decent enough fellow, but was earning a 
pitiably small wage. It was a struggle to 
make both ends meet and this had led to 
constant wrangling. The magistrate asked 
the missionary whether he could help the 
man to get a better job, and fortunately he 
succeeded in doing so, and the couple are 
still together and are happy. 

Of course, the problem cannot always be 
solved in this way. Sometimes what is 
needed is a few cooking lessons and a little 
instruction on how to lay out money to 
the best advantage. Many a home has 
been wrecked by constant tins of salmon 
and slices of cold sausage when an appetiz- 
ing and decently cooked meal would have 
held it together. 

When it is clear that conciliation is 
impossible the court can grant a judicial 
separation. But this unfortunately may 
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only aggravate the mischief, for it does not 
offer the chance, as does a divorce, of 
making a fresh start, and an income which 
will suffice for a husband, wife and children 
living together is often quite inadequate to 
maintain them when living apart. If the 
man is left with too little he will lose heart 
and cease to bother, and there will be 
summonses for arrears and the possibility 
of imprisonment if he is obviously recal- 
citrant, which generally means that the 
wife gets nothing. If, on the other hand, 
the wife receives too little she may not 
do justice to herself or the children and 
may develop into a slut. 

It has been suggested that the Summary 
Courts should be given the power to grant 
divorce. Provided that the court is pre- 
sided over by a chairman with legal train- 
ing and experience, this might prove a 
useful reform, although the need for it has 
been reduced recently by an extension and 
cheapening of the procedure in divorce 
cases. The issues to be tried on a divorce 
petition are often identical with those con- 
sidered by magistrates in making a separa- 
tion order. It can scarcely be argued, 
therefore, that the magistrates' courts would 
be incompetent to deal with such matters, 
for many of them are already doing so 
every day. 

Juvenile Courts 

Juvenile delinquency is another matter 
which presents the magistrates’ courts with 
many delicate and difficult problems. It 
is a disturbing fact that even before the 
war no less than half the serious crime of 
the country was committed by adolescents 
under the age of twenty-one. 

In recent years both the legislature and 
enlightened public opinion have begun 
to pay a great deal of attention to this vital 
matter, and the passing of the Children 
and Young Persons' Act of 1935 marked 
a definite advance. This Act was respons- 
ible for setting up of Juvenile Courts all 
over England and Wales, such as already 
existed in a few localities, to which young 
people under the age of seventeen could 
be sent. 

Special rules were laid down as to their 
procedure and composition. It was pro- 


vided, for instance, that a Juvenile Court 
should consist of not more than three 
justices chosen from a special panel of 
those especially qualified by age and 
experience for dealing with juvenile cases. 
Every effort was to be made to get away 
from the atmosphere of a criminal court 
and to segregate young delinquents from 
corruptive contacts with older and more 
hardened offenders. So far as possible 
the Juvenile Court was not to be regarded 
solely or even primarily as a criminal court 
at all, and when possible it was to be held 
in some room away from the ordinary 
court building. 

Judgment and Punishment 

At the same time magistrates called upon 
to sit in a Juvenile Court should not allow 
their judgment to be clouded by excessive 
sentimentalism. Many of these juveniles 
arc fairly hardened young criminals who 
need a firm hand in their own interests as 
well as in those of the community at large. 

How then should they be dealt with? 
No doubt probation, if wisely and gener- 
ously used, has much to be said in its 
favour, but there are many cases in which 
sterner methods are required. 

Imprisonment can generally be ruled out. 
What then remains? Sometimes a fine 
may be the best way of teaching the 
necessary lesson to a lad who has mis- 
behaved himself; but only where he is a 
wage-earner and is likely himself to feel 
this curtailment of his pocket money. But 
in many cases even this may not be possible ; 
the lad may be out of work, or his earnings 
may be so small as to leave him little or 
no margin either for pleasures or penalties. 
Furthermore, he may be contributing most 
of his income to the upkeep of the home 
and the real burden may fall, therefore, 
upon his family. To all these considera- 
tions the court is bound to give careful 
scrutiny before inflicting a monetary 
penalty. 

There was the alternative punishment of 
the birch if the boy was under sixteen, but 
most magistrates had not much faith in 
the efficacy of this as a permanent reforma- 
tive influence. Prompt chastisement at the 
hands of a parent or teacher may often 
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PROBLEM OF THE YOUNG OFFENDERS 
Introduced in J908 , Juvenile Courts were designed to prevent young offenders from being 
contaminated by legal processes and prison life. The picture above is a reconstruction oj a 
scene in such a court from the Crown Film Unit film , “ Children on Trial.” The chairman 
is the well-known children s magistrate , Mr. Basil Henriques. Proceedings are informal \ but 
the young offender is not allowed to lose sight of the seriousness of his position. 


have excellent results, but a judicial whip- 
ping in cold blood long after the offence 
was committed is quite another matter. 

Opinions differ, but the fact that of the 
boys who have been birched, so many 
sooner or later — and very often quite soon 
— commit another offence and come again 
before the court shows that for them at 
least the punishment has not had the 
deterrent effect hoped for. Some boys do 
not much fear a beating, and after it they 
are often regarded as heroes by the rest 
of their clique. Others more sensitive 
suffer a sense of degradation and are left 
with an intense rankling resentment which 
may be the basis of a definitely anti-social 
attitude. For others, no doubt, the physical 
pain of a whipping does act as a deterrent, 
but the memory of it soon fades, and there 


is always the hope that next time they 
may not be caught. The objections there- 
fore to birching are not sentimental but 
practical, based on evidence that, except 
in rare cases, it is not effective and that, 
if Ussed in the wrong cases, it may have the 
worst results. For this reason the Criminal 
Justice Act of 1948 abolished corporal 
punishment altogether. 

Borstal Institutions 

But if so, what other alternatives are 
there? Often it is clear that the best hope 
of reforming particular boys or girls lies 
in their removal for a time from their 
present environment. This may be done 
in two ways. They may be committed to 
a Home Office school, or, if over sixteen, 
but under twenty-one years of age, may 


160 


JURISDICTION Oh MAGISTRATES 



A BORSTAL -‘CELL” 

This picture of an actual cell in a Borstal institution 
shows at once that this is no normal prison. 


be sent to a special Borstal institution. 

Borstal treatment for young offenders 
was first tried in 1902 and has grown to a 
remarkable extent. It is not intended for 
those guilty of trivial offences or for first 
offenders, but only for those who have 
criminal tendencies or habits which require 
special instruction and discipline to eradi- 
cate. 

A reformative process of this kind takes 
some time, and it is therefore laid down 
that the treatment should be for not less 
than two years and preferably for three. 
The Borstal authorities, however, have 
power in suitable cases to grant a release 
on licence at an earlier date. During the 
war, owing to shortage of space and for 
other reasons, this proviso was freely used, 
and offenders were released after six 


months or a year, often with 
disastrous results. This shows 
that the two-year condition 
was a wise one, and that in a 
shorter period there is little 
hope of effecting a lasting 
reformation of character in 
any young person who has 
seriously gone off the rails. 

It would be too much to 
hope that the treatment can 
succeed in every case, but even 
if the percentage of successes 
is as large as fifty per cent, 
which is a fair estimate, the 
experiment has been well 
worth while. It has been 
found, however, that this treat- 
ment is less effective with the 
older age-groups, and the 
Criminal Justice Act of 1948 
reduced the age limit from 
twenty-three to twenty-one. 

The system is a compromise 
between the conditions of a 
prison and a public school. 
There are no warders ; the 
lads go about the buildings 
freely; they do not wear 
prison clothes ; there is no 
rule of silence. Every effort 
is made not only to teach the 
rudiments of a trade, but above 
all to inculcate the elements of 
good citizenship. The aim is to give young 
offenders whose characters are still in 
process of formation a new deal and, by 
personal influence and example on the 
part of the staff, to create a standard of 
social behaviour which will persist after re- 
lease. Hence everything possible is done 
not merely to stimulate intelligence, and 
teach habits of industry and application, 
but also to develop by sports and games the 
team spirit and sense of fair play. An in- 
creasing measure of trust and responsibility 
and freedom are accorded to each boy who 
shows himself worthy of it. 

A Court of Summary Jurisdiction cannot 
itself send a young offender to Borstal, but 
can only commit him to Quarter Sessions 
for this purpose. 

At present the number of Borstal institu- 
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nons is far from being sufficient. The 
original one, at Borstal, a little Kentish 
village near Rochester, was authorized by 
Parliament in 1908. Since then similar 
institutions have been started in other 
places, including one for girls at Aylesbury. 
Of course there is room for improvement 
in the system, particularly in regard to 
overcrowding, better classification of delin- 
quents, more suitable buildings, improved 
methods of teaching and so on. Neverthe- 
less the results already obtained and the 
numbers of boys and girls who have 
derived moral and material benefits from 
the influence and training to which they 
have been subjected shows that we aie on 
the right lines. At present the main difficul- 
ties are lack of money and insufficient 
staff. 

In this brief survey of the English 
magisterial system, its functions, powers 
and responsibilities, every effort has been 


made not to enter too much into techni- 
calities but merely to give a concise account 
of a vitally important instrument in the 
administration of justice and the preserva- 
tion of law and ordei. Many reforms have 
been foreshadowed and some carried 
into effect in the post-war years. Proposals 
have already been made for regrouping 
certain courts, particularly in the Metro- 
politan area; for the provision of new 
buildings in more convenient localities; 
for the better training of justices’ clerks; 
and for the removal of existing anomalies 
in jurisdiction and procedure. But even 
as matters stand there can be no doubt 
that the system of summary justice as 
administered today has amply proved its 
worth, and that, in spite of what some 
critics may say, magistrates, both pro- 
fessional and lay, discharge their manifold 
functions with a meticulous regard for the 
claims of justice, humanity and mercy. 


Test Yourself 

1. What proportion of the offences which come before the courts are tried 
by magistrates? 

2. How many kinds of magistrates are there, and which kind is the most 
numerous? 

3. How did the modern police force begin? 

4. What are the two main functions of a magistrates' court? 

5. Where are appeals against a conviction by magistrates heard? 

6. What proportion of cases in the magistrates’ courts deal with motoring 
offences? 

7. What are the limits of the magistrates' jurisdiction in matrimonial cases? 

8. What is a Borstal institution 7 


Answers will be found at the end of the book . 
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PRIME MINISTERS OF THE DOMINIONS 
Portraits of four well-known statesmen of the Dominions of the British Commonwealth of 
Nations are seen here. They are (above) Mr. Diefenbaker (left) of Canada, and Mr. Holyoake 
(right) of New Zealand , and (below) Mr. Menzies (left) of Australia and Dr. Verwoerd 

(right) of South Africa. 






CHAPTER VIII 


LAW AND GOVERNMENT IN THE 
COMMONWEALTH OF NATIONS 


‘| titherto the Commonwealth has been 
flan association of nations of European, 
largely Anglo-Saxon, extraction. With the 
emergence of India, Pakistan, and Ceylon 
as independent states, the character of the 
Commonwealth has undergone a radical 
change. It has become a multi-racial, a 
multi-cultural, and a multi-lingual Com- 
monwealth." 

Nineteen fifty-four was the yeai in which 
Mohammed Ah, then Prime Minister of 
Pakistan, used these words at an unofficial 
Commonwealth conference at Lahore in 
his inaugural address to representatives 
from the other full members of the 
Commonwealth: Australia, Canada, 
Ceylon, India, New Zealand, South Africa, 
United Kingdom 

It was in 1947 that India and Pakistan 
emerged as independent members and early 
in 1948 that Ceylon followed them. Mr. 
Mohammed All laid stress on the fact that 
Pakistan’s population, some seventy-six 
million at the time, was roughly equal to 
the total “European” or “white" popula- 
tion of Britain, Australia, Canada, New 
Zealand and South Africa together. But 
while Pakistan’s population was large, 
India in 1954 had three hundred million 
more people than her fellow member of the 
Indian sub-continent. Ceylon's eight mil- 
lion may seem small in comparison with 
both her near neighbours, though we might 
remember that her one island has nearly 
four times as many souls as New Zealand's 
two. 

In 1957 first Ghana added her million 
Africans, and then Malaya her 6± million 
Malays, Chinese and Indians, to make the 
Multi-Racial Commonwealth even more 
diversified, interesting and challenging. In 
1960 Nigeria, a great West African federa- 
tion with a population of thirty-five 
millions, became the newest full member. 

Eleven members therefore make up the 


present Commonwealth as contrasted with 
the five of the old * Anglo-Saxon Common- 
wealth” or as in contrast with the many 
territories of the “Emergent Common- 
wealth’’ which we shall discuss in the next 
chapter. Hard on the heels of the new 
West African members there come the 
Federation of the West Indies and the 
Federation of Rhodesia and Nyasaland 
which presently enjoy substantial autonomy 
and which aspire to full member status in 
the near future. The changes m the 
composition of the Commonwealth which 
we have experienced, and are still experi- 
encing, are, therefore, rightly described as 
radical. 

The Commonwealth: 

A Unique Association 

It will be apparent that the “free 
association of nations" which is called the 
“Commonwealth" is as unique as its states- 
men and scholars, past and present, have 
declared it to be and that its success 
represents a majoi challenge to each one 
of us. 

There has never before been in world 
history an international association, based 
on every continent and drawing upon almost 
every known ethnic group, which is built 
on the principles of free co-operation 
between equals. The success of the Com- 
monwealth must help the world to achieve 
the goal of international peace and security, 
as laid down in the United Nations Charter, 
but before we give further consideration to 
the nature of the challenge, and hope, of the 
Commonwealth we must turn to examine 
its political development and the problems 
of law and government which its different 
members face. 

As to the spirit of our approach, 
we might perhaps best describe it as 
one of “constructive realism"; that is 
we shall try to avoid both facile optimism 
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and destructive pessimism. The Common- 
wealth ideal is far from being wholly 
attained and governmental and legal 
problems of a more or less serious kind, 
internal and external, affect each member 
and the relationships between all. These 
facts are best faced frankly by the genera- 
tion who must deal with them. 

Historical Development: 

(i) “The Durham Formula” 

Critical re-appraisals are being made of 
the precise influence of Lord Durham's 
thought and work in the transformation 
from “British Empire” to “Commonwealth 
of Nations” which has taken place during 
the past hundred years. There can be 
little doubt, however, that John George 
Lambton, 1st Earl of Durham, made an 
important contribution to the hopeful 
evolution of empire when in 1839 he wrote 
his Report On The Affairs Of British North 
America and strongly recommended that a 
system of responsible government should 
be given to the Canadian colonies. These 
colonies had recently experienced disturb- 
ances based on resentments which were 
akin to those which had led to the American 
War of Independence and to the secession 
from the British Empire of the thirteen 
colonies whose inhabitants would have 
been pleased to retain close bonds with 
Britain and the British Crown. Durham's 
recommendation was not taken up at once 
and he died before it was implemented but 
within a few decades the principle ol 
responsible government had been applied 
not only to British colonies in Canada, but 
also to those of Australia, New Zealand 
and South Africa. By 1893, when Natal 
finally advanced from her Representative 
Government constitution to Responsible 
Government, the Durham formula of “the 
government of Canada by Canadians” had 
been extended to all colonies, of reasonable 
size and with sufficient resources, in which 
there were deemed to be significant 
populations of men who were either of 
British origin or who were acquainted with 
British traditions of law and government. 
In the latter group fell the “Dutch” or 
Afrikaans-speaking people of Cape Colony 
in South Africa and the French Canadians 


of Quebec. Lord de Villiers, one time Chief 
Justice of Cape Colony, and later of the 
Union of South Africa, is a good example 
of an Afrikaner South African who steeped 
himself in the British traditions of law, 
government and politics. 

In Victorian times, the post-slavery era, 
there was general acknowledgement of the 
principle that legal and political rights 
should be enjoyed by all qualified subjects 
of the Queen without regard for race, 
colour or creed but the fact that most 
influenced the recurrent transfer of the 
powers of executive government from 
Britain to the British colonies overseas was 
the presence in each of them of what was 
regarded to be a sufficient population of 
persons of European or white origin. And, 
although self-government in Asia and 
Africa had long been acknowledged as a 
possibility, it was only after the passage of 
many years of the twentieth century, and in 
the face of the obvious educational, 
political and otlier advance of significant 
numbers of Asian and African peoples, 
that the Durham formula was actually 
applied to predominantly Asian and African 
territories. Nevertheless the goal of self- 
government for India was expressly 
acknowledged after the 1914-18 War and 
the principle of responsible government 
was duly applied progressively not only in 
India, and Asian colonies like Ceylon, but 
also in West Africa, as in the Gold Coast 
and the various regions of Nigeria. 

The word “progressively” in the last 
sentence is important because, to under- 
stand the political development of the 
separate countries of the Commonwealth 
and Emergent Commonwealth, we must 
try to visualize continuous constitutional 
movement over time during the past hun- 
dred years. Ten countries have now 
traversed the whole course but many others, 
the “non-self-governing” ones, are ad- 
vancing, at various paces, and at points 
differing in distance from the starting point, 
of government solely by officers of the 
Crown, to the finishing point of independ- 
ence, or full membership, when their own 
Ministers exercise complete responsibility. 
In thinking of all this progress and con- 
tinuing traffic along what is now a well- 
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worn road it is fitting to recall the man who 
did so much to devise the principal sign- 
post. His pointing of the way helped 
Britain to decide firmly upon a colonial 
policy different from all other empires and 
his formula has been a potent guide to 
those policy-makers who, since his day, 
have sought to achieve an enduring partner- 
ship between the many peoples once directly 
subject to Britain. 

Historical Development : 

(ii) “British Empire” to “Commonwealth 
of Nations” 

Lord Rosebery, at Adelaide in January. 
1884, first used the word “Commonwealth” 
in its modem sense when he assured his 
South Australian audience that there was 
no need for any colony to leave the British 
Empire on attaining self-government 
because “the Empire is a Commonwealth 


of Nations.” Many others since Lord 
Rosebery have added constructively to the 
concept of “Commonwealth,” men like 
Lionel Curtis, Field-Marshal Smuts, Sir 
Wilfred Launer and Pandit Nehru, but we 
are here concerned primarily to indicate the 
course of actual developments rather than 
to expand the views of those whose varying 
conceptions have influenced the growth of 
thought. As with so many things which are 
British in origin the Commonwealth has, to 
a considerable degree, grown empirically 
rather than as the result of any preconceived 
blue-print. 

When we look backwards, however, we 
can now see reasonably clear-cut stages 
which are important in considering the 
present Commonwealth and its future. 

“The Butish Empire” may be seen to 
have reached its zenith in 1897 when 
Queen Victoria celebrated her diamond 



HOUSES OF PARLIAMENT, WELLINGTON 
Founded in 1840 by the first colonists to settle in New Zealand , Wellington is a flourishing 
city and seaport. It has been the capital since 1865 — a position formerly occupied by 
Auckland. Above are the Houses of Parliament, which were completed in the nineteen thirties. 
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jubilee and when the Prime Ministers and 
other representatives of her overseas terri- 
tories met in Imperial Conference in 
London. (The first Colonial Conference 
was held in 1887.) But already Canada, in 
1867, had advanced to “Dominion Status," 
under the British North America Act, 
which united the separate Canadian 
colonies into a large, self-governing federa- 
tion and, within a few years, in 1900/1901, 
the “Commonwealth of Australia" followed 
suit. New Zealand was granted full 
Dominion Status m 1907 and in 1910, under 
the South Africa Act, 1909, the Union of 
South Africa came into being as the fourth 
Dominion. Well before the First World 
War, therefore, the international associa- 
tion which was for long known as “Great 
Britain and the Dominions" was in existence 
within the wider framework of the British 
Empire. Common to all five countries at 
that time was the allegiance of all citizens 
to the Crown and the conscious acceptance 
of United Kingdom leadership as well as 
certain principles of law and government 

First World War 

The 1914-18 War, however, led to re- 
examination of the structure of the 
Commonwealth and all Dominions gave 
signs of aspiring to further recognition, not 
only of their maturity by virtue of their role 
in the War at Britain’s side, but also of their 
independence as nations within the 
Commonwealth and world. Although not a 
Dominion, India, or the “Indian Empire," 
which played an outstanding part in the 
War, shared many of the Dominions' 
aspirations. In 1917 General Smuts, 
addressing a joint meeting of the House of 
Lords and House of Commons expressed 
the views of many overseas Commonwealth 
leaders when he emphasized that the 
Commonwealth was a dynamic, evolving 
system of self-governing nations, not 
merely one “state," or a “federation,” like 
the United States. He also stressed that 
“this British Commonwealth of Nations 
does not stand for standardization or 
denationalization, but for the fuller, richer 
and more various life of all the nations 
comprised in it. . . .” Some British leaders, 
like Lloyd George, did not grasp the full 


IN THE COMMONWEALTH 

meaning of these words at the time and they 
strained relationships between Britain and 
the Dominions unnecessarily as a conse- 
quence but, by the mid-twenties, especially 
after the Irish troubles had come to a head, 
and after the first Afrikaner-Nationalist 
Government under General Hertzog had 
been returned to office in South Africa in 
1924, Great Britain responded to the 
demands of the “non- British" leaders in the 
Empire overseas to define Dominion status 
and the system of relations governing 
Commonwealth membership. This was 
done at the Imperial Conference of 1926 
and the following definition is important 
to bear in mind. 

“ They ( the Dominions) are autonomous 
communities w ithin the British Empire , equal 
in status , m no way subordinate one to 
another in any aspect oj then domestic oi 
external affairs , though united by a common 
allegiance to the Crow n and J reel y associated 
as members of the British Commonwealth 
of Nations ." 

For the predominantly “British” 
Dominions like Australia and New Zealand, 
this pronouncement was more than suf- 
ficient but other Dominion leaders such as 
General Hertzog, were not wholly satisfied 
and they continued to press, notably at the 
1930 Imperial Conference, for legal en- 
dorsement of the 1926 principles. As a 
result the Statute of Westminster, 1931, 
was enacted by the United Kingdom 
Parliament. This made plain in law the fact 
that the various Dominions enjoyed full 
sovereignty and were free, within the 
constitutional limits agreed upon by them- 
selves, to make or unmake Jaws concerning 
all aspects of their affairs, notably those 
regulating important political and legal 
institutions, such as their parliaments and 
courts, or financial and defence treaty 
arrangements and the like. South Africa 
alone felt compelled to go to the extent of 
speedily enacting her own independence 
statutes (the Status of the Union Act, and 
the complementary Royal Executive Func- 
tions and Seals Act, 1934) in order to make 
her full independence doubly plain but, 
over the years, the other Dominions have 
found it helpful and convenient to invoke 
particular provisions of the Statute of 
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Westminster to facilitate government, 
during say royal visits, or in order to 
regulate their international relationships. 

What has been called the “Statute of 
Westminster Commonwealth” persisted 
until 1947 when the great change referred 
to in the introduction was initiated by 
India’s attainment of full independence and 
the creation of two great new Common- 
wealth members, India and Pakistan. In 
the Second World War, 1939-45, as in the 
First, the troops and home workers of the 
Indian Empire had made an exceptional 
contribution to the Commonwealth and 
Allied Forces and there was a strong desire 
in Britain to grant the peoples of the Indian 
sub-continent complete self-government 
and to welcome them into Commonwealth 
councils on a basis of full equality with the 
established Dominions. Both India and 
Pakistan for a short time accepted 
“Dominion status” (as defined in 1926) but 
in 1949 India made clear her desire both to 
adopt a Republican constitution and to 
remain within the Commonwealth. 

An Indian President was thought essen- 
tial by India's political leaders who had 
struggled through many years for inde- 
pendence, and it was also considered that 
only by having an Indian Head of State 
would the people fully appreciate the nature 
of the constitutional change from empire to 
self-government. At the same time, despite 
her prolonged and sometimes bitter struggle 
for independence India was equally 
desirous of preserving her association with 
Britain and of remaining within the 
Commonwealth. The philosophy and non- 
violent methods of Mahatma Gandhi were 
of the greatest significance in making this 
spirit possible. If India was to achieve both 
her aims clearly some change had to be 
made to the criterion of Commonwealth 
membership agreed to in 1926, and subse- 
quently incorporated in the Statute of 
Westminster, because peoples of the 
Republic of India would not owe allegiance 
to the Crown. The pronouncement of the 
Commonwealth Prime Ministers’ Confer- 
ence of 1949 is, therefore, no less interesting 
and important than that of 1926. 

“The Government of India have declared 
and approved India’s desire to continue her 


full membership of the Commonwealth of 
Nations and her acceptance of the King as 
the symbol of the free association of the 
independent Member Nations and as such 
the Head of the Commonwealth. The 
Governments of the other countries of the 
Commonwealth, the basis of whose member- 
ship is not hereby changed , accept and 
recognize India’s continuing membership 
in accordance With the terms of this 
declaration.” 

Since this declaration Pakistan has also 
become a Republic, a statement along the 
same lines as the above having been made 
by the Prime Ministers in 1955, while 
Ceylon more recently in 1956 indicated 
her intention of adopting a Republican 
constitution, a course which Ghana adopted 
in 1960. It is also announced that the 
Union of South Africa will shortly follow 
India's example; the Afrikaner-Nationalist 
party controlling the Government have for 
many years had the creation of a republic 
as a central objective of its policy. In 
October, 1960, a referendum of white 
voters decided by 850,724 to 774,607 votes 
in favour of a republican constitution, 
which is expected to come into force in 
1961. 

Separate Malayan Sovereign 

The new Federation of Malaya, however, 
is unusual among the full members of the 
Commonwealth in having its own internal 
Malay ruler, or sovereign, while acknow- 
ledging the Queen as Head of the Common- 
wealth. This Paramount Ruler or Vang 
Di-Pertuan Agong (Head of State) is 
elected to his office for a term of five years 
by the Malay rulers who remain head of 
their respective states which together com- 
prise the Federation. The new Malayan 
principle is extremely interesting for not 
only does it offer a possible pattern for 
other emergent states within the Common- 
wealth, such as Uganda, but it illustrates 
the dynamic flexibility of the Common- 
wealth in adjusting itself to seemingly 
extraordinary constitutional demands. 
Sometimes it is regrettable that such 
adjustments are not made quickly enough 
to provide a precedent for others — for 
example, Burma might well have remained 




in the Commonwealth if the Republican 
forumula approved for India had been 
devised in time; while Ghana's traditional 
rulers might have been treated like Malaya's 
— but in its evolution from “British 
Empire” to “Commonwealth of Nations” 
there has certainly not been any rigidity or 
Procrustean imposition of British-con- 
ceived rules upon members. It is essentially 
in keeping with this spirit that, despite the 
fact that all overseas Commonwealth 
members have in common the fact that they 
were once dependencies of Britain, the 
word “British” has been dropped from the 
description “Commonwealth of Nations.” 

Members of the Commonwealth 
From what has been said in the last 
section on historical development, particu- 
larly on flexibility in the constitutional 
arrangements of Commonwealth countries, 
it is as well at this stage to describe in turn 
some of the principal characteristics of 
society, government and law within each of 
the separate members. We shall then be in 
a better position to grasp the nature of the 
oft-quoted “diversity in unity” of the 
Commonwealth before we consider some 
of the things which serve to hold together 
this great international association. We 


shall take the overseas members of the 
Commonwealth in the sequence of their 
chronological accession to full member 
status rather than in accordance with other 
possible criteria such as population, size, 
geographical location, ethnic origin of the 
peoples, racial homogeneity or hetero- 
geneity, economic or military strength. 

All these considerations have their real 
importance and many of them will be made 
evident, but the choice of a primarily 
chronological classification is based upon 
the fact that the particular experiences of 
earlier constitutional entities, systems of 
government and law, have had their direct 
effect upon subsequent creations. Judge- 
ments or interpretations at particular points 
of time may well have been erroneous — for 
example South Africa adopted a unitary 
constitution in 1909 partly because of 
contemporaneous allegations of the weak- 
ness of the federal constitutions of Canada 
and Australia — but such interpretations, 
whether well-founded or not, did have their 
important effect upon the decisions of the 
day. It was thought that unity in South 
Africa would be achieved more rapidly and 
effectively by throwing the peoples of the 
Cape, Natal, Transvaal and Orange Free 
State together under one strong central 
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UNION BUILDINGS, PRETORIA 
Pretoria , to the north of Johannesburg , 
is the administrative capital of the Union oj 
South Africa. 



government rather than by retaining sub- 
stantial power in the hands of the local 
governments of the separate territories 
which had so recently been at war with one 
another. 

With a people more wedded to Cartesian- 
lsm or a regard for absolute axioms there 
might be no special merit in adopting a 
chronological sequence but for the empirical 
and pragmatic Britons, notably the English 
majority who have exerted most influence, 
it is as well to try to keep in mind the order 
of events, experiences and conclusions. 

Although various policy-makers con- 
cerned with the affairs of the different 
countries of the Empire and Common- 
wealth may not always have had the precise 
details or particular lessons of past actions 
in mind many of them have looked to 
history for a guide. And while experience 
in the various continents overseas was some- 
times studied comparatively, it is also 
particularly important to try to keep in 
mind the development of ideas and 
practices in government and law at home 
in the United Kingdom. At every step in 
the story of Empire and Commonwealth 
understandable, if sometimes excessively 
ethnocentric, British assumptions about the 
worth of British domestic, legal, political 


and administrative institutions have affected 
both the course of policy and practice 
overseas. 

England's long, rich internal con- 
stitutional history and the United King- 
dom’s ready-to-hand record of the successes 
and failures of the adjustments of the 
relations between English, Scots, Welsh and 
Irish have naturally played their part in 
providing ideas and precedents. Thus, while 
no detailed awareness of the background 
to the Treaty and Act of Union of 1706-7 
between Scotland and England might have 
been prevalent after the lapse of two 
generations, the Quebec Act of 1774 in its 
recognition of the religion and law of the 
French Canadians, conquered in 1759, 
would seem to owe something to wisdom 
acquired at home in the past. 

Canada 

Canada, like Australia and New Zealand, 
but unlike South Africa, is characterized by 
possessing a population of predominantly 
European origin; the indigenous or pre- 
European peoples comprise a peripheral 
minority who play very little part in the 
political life of the country. There were in 
1951 about 156,000 indigenous Indians 
and roughly 9,000 Eskimos in a total 
population of some fourteen million. 1 The 
only other fairly substantial non-European 
elements were the Chinese (33,000), 
Japanese (22,000) and Negroes of the 
United States and West Indian origin 
(18,000). Of the European population 
slightly under half (6,700,000) in 1951 were 
of British origin, while 4,300,000 were of 
French origin, the balance being made up 
of German, Ukrainian, Dutch, Polish, 
Jewish, Italian, Norwegian, Swedish and 
other European peoples who have been 
encouraged to immigrate in increasing 
numbers in recent years. 

1 Estimated total population I960, 17,814,000 
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HOUSE OF COMMONS, CANADA 
A scene in the Canadian House of Commons 
Chamber in the Dominion Houses of Parlia- 
ment during the presentation of a budget. 

What effect the new European immigrant 
elements arc likely to have on Canadian 
government and law remains to be seen, 
just as in the case of Australia the influence 
of the “New Australians” must be awaited 
with interest. For the present, as throughout 
the past two centuries, it is the French and 
British of Canada whose individual 
influences and relationships have mainly 
determined the nature of constitutional 
development and political life. 

French insistence on preserving then- 
language, religion, civil law and other 
central elements of their culture against a 
possible swamping by a British majority 
goes tar to explain why the Dominion of 
Canada adopted a federal form of govern- 
ment in 1867, when Ontario and Quebec, 
with New Brunswick and Nova Scotia, 
were united under the first Bntish North 
America Act. The particular legal form of 
the federation whereby the central federal 
government was made strong by being 
entrusted with the residual powers, that is 
power over matters not specified in the 
constitution, and in other ways, such as the 
appointment of Senators, Lieutenant- 
Governors and Judges, owes much to 
Canadian observation of the recent experi- 
ence of the United Stales federation during 
the American Civil War when several 
states defied the central government and 
attempted to secede from the union. 

The Executive Government of Canada is 
vested in the Crown and is exercised by a 
Governor-General, save when the Queen 
is herself present. The Governor-General is 
appointed by the Queen on the advice of 
Canadian Ministers. The first Canadian- 
born Governor-General has retired and he, 
a Canadian of British origin, has been 
succeeded by a Canadian of French origin. 
The Canadian Ministers of the Crown 
comprise the Cabinet which advises the 
Governor-General and it is the Prime 
Minister and his fellow Ministers who in 
effect possess the substance of power. As in 
Britain the Ministers of the Federal 



Government are responsible to the Parlia- 
ment of Canada and their continuance in 
office depends upon their command of 
majority support in the Legislature, which 
has a maximum life of five years before a 
general election conducted by free and 
secret ballot must be held. 

The Federal Legislature is made up of 
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two chambers, the House of Commons, a for which he is appointed. Members of the 
wholly elected body containing 265 Mem- Commons must be twenty-one years old 
bers of Parliament, and a Senate, or Upper and no property qualification is prescribed 
House, containing 102 Senators all of whom for them. As in many federations, the 
are nominated for life by the Governor- number of members of the Lower House is 
General. A Senator must be at least thirty proportional to population v/hile repre- 
years old, possess property worth four sentation in the Upper House attempts to 
thousand dollars and reside in the Province ensure a balance between regions The 
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continuing predominance of Ontario and 
Quebec is revealed by the eighty-five and 
seventy-five Members of Parliament 
assigned respectively to these historic 
Provinces under the last decennial review 
of representation. British Columbia with 
twenty-two, Alberta and Saskatchewan 
with seventeen each, and Manitoba with 
fourteen were the Provinces next most 
strongly represented in the House of 
Commons. (Nova Scotia has twelve seats, 
New Brunswick ten. Prince Edward Island 
four, Newfoundland seven, Yukon Terri- 
tory one, Mackenzie District one). Of the 
102 Senators, there are twenty-four each for 
Ontario and Quebec, twenty-four for the 
Maritime Provinces and twenty-four for 
the Western Provinces: the remaining six, 
added in 1949, represent Newfoundland, 
the former small Dominion which after a 
prolonged and gallant attempt to preserve 
its historic independence eventually joined 
the Canadian Federation as the tenth 
Province under the British North America 
Act, 1949. The Federal Parliament legislates 
on public finance, defence, trade, criminal 
law, postal services, naturalization, Indian 
affairs and all other topics save those 
specifically reserved to the Provinces. 

At the head of each Province there is a 
Lieutenant-Governor appointed by the 
Governor-General in Council and in each 
there is an Executive Council or Ministry, 
led by a Prime Minister or Premier, which 
is responsible to the Provincial Parliament. 
All Provincial legislatures are unicameral, 
save Quebec, which has, in addition to the 
usual Legislative Assembly, a Legislative 
Council as an upper chamber whose 
twenty-four Councillors are appointed for 
life by the Lieutenant-Governor. The 
Legislative Assemblies have power to pass 
laws governing property and civil rights, 
education, civil law and procedure, direct 
taxation within the province, provincial 
public lands, hospitals, local government, 
the amendment of their own Provincial 
constitution and other matters specified in 
the constitution of Canada. 

Although Canada since the Statute of 
Westminster has chosen to increase certain 
of its own legal powers by reducing those 
of the United Kingdom, it has nevertheless 


taken pains to ensure that the United 
Kingdom Parliament retains the main 
power to amend the British North America 
Act, even though in practice the British 
Government acts only on the request of the 
Canadian. The reason for this seemingly 
peculiar state of affairs is simply that the 
Provinces, notably Quebec, feel that the 
protection of provincial rights, particularly 
in regard to matters such as the official 
languages, French and English, and schools 
is best safeguarded by an external arbiter 
such as the United Kingdom. The French 
Canadian minority, a provincially autono- 
mous one, is therefore a very different in 
the expression of its nationalism from the 
more dispersed Afrikaner-Nationalist ele- 
ment of South Africa in that it is anxious 
to retain Britain's participation in Canadian 
constitutional affairs. 

Influence of Quebec 

Apart from the fact of provincial 
autonomy in Quebec, where the Union 
Nationale Party is strongly represented 
in the Legislature, the French minority of 
Canada have for long exerted a very 
substantial influence on Canadian politics. 
Their unity, or cohesion, based on the 
strength of their religion, language, family 
and other ties has enabled them to com- 
mand a position which their numerical 
strength would seem to have denied them. 

Thus the Liberal Party, which for very 
many years provided the Canadian national 
government, has owed much to the solid 
vote of Quebec to ensure the return of 
men like Mr. MacKenzie King, Louis St. 
Laurent and Lester Pearson. But while the 
Liberals have held office for very consider- 
able periods the British principle of an 
official opposition, with a salaried leader, 
is in operation and other political parties 
have played and play their full part in 
national politics. So much is this the case 
that the Progressive Conservative Party 
shocked the Liberals at a general election in 
1957 by ending a twenty-two-year period of 
Liberal control and in 1958, under Mr. 
John G. Diefenbaker, the new Prime 
Minister, they swept the polls even more 
convincingly to secure 208 of the 265 seats 
in the House of Commons. But while the 
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Progressive Conservatives are at present 
firmly in control of national affairs, a 
balance of interests is reflected not only by 
the fact that the Senate, with its Senators 
nominated for life, is largely Liberal, but 
also in the composition of the Provincial 
Assemblies. The Liberal Party has a 
majority and forms the provincial govern- 
ment in Newfoundland, New Brunswick 
and Quebec, the Co-operative Common- 
wealth Federation (similar to the Labour 
Party of Britain) controls Saskatchewan, 
and the Social Credit Party governs British 
Columbia and Alberta. 

Australia 

The Federal Commonwealth of Australia 
(population ten million, of whom about 
75,000 are aboriginals) comprises the main- 
land states of New South Wales, Victoria, 
South Australia, Queensland, Western 
Australia and the island state of Tasmania. 
There is in addition on the mainland the 
large, remote and sparsely populated 
Northern Territory which is administered 
directly by the Federal Government from 
Canberra, a capital territory comparable to 
Washington, D.C. in the federation of the 
United States of America. The Trust 
territory of New Guinea, and the territory 
of Papua to the north of Australia are also 
under direct federal government control. 
Australia, like New Zealand, also partici- 
pates in the “colonial" government of 
other Pacific island territories such as 
Nauru, Norfolk Island and the Cocos 
(Keeling) Islands. The aboriginals, many of 
whom are wards of the Federal Govern- 
ment and who are found in the remoter 
areas of the mainland, and the indigenous 
peoples of New Guinea and the other 
islands, still play little part in government 
and have hardly influenced the general 
political system in any way. A stronger 
force for possible political and legal change 
is to be found among the large numbers of 
"New Australians," the post-war immi- 
grants from different European countries 
who, in addition to those from Britain, have 
been introduced in accordance with a 
vigorous population policy. The basic 
institutions of law and government, and the 
behaviour associated with them, neverthe- 


less remain inherently British though the 
vast distances and the sporadic distribution 
of resources and population in the east, 
southern and south-western coastlands 
have naturally affected the structure and 
processes of government and given them an 
Australian individuality. 

Distinctiveness of the States 

The visit of Princess Alexandra to 
Queensland to participate in the 1959 
centenary celebrations of its attainment of 
responsible government served to bring out 
once again the sense of distinctiveness which 
continues to be felt by the separate 
Australian states, a distinctiveness which 
was carried to an extreme by the state of 
Western Australia in 1934 when it petitioned 
the United Kingdom for permission to 
secede from the Federation. The petition 
was unsuccessful and Western Australia 
has since become reconciled but its 
independent-minded action serves to throw 
light on a central characteristic of the 
Australian form of federalism: the retention 
by State governments of the residuary 
powers, the federal government being 
assigned specific, delegated powers. 

While this form is in contrast to that in 
Canada, it has been observed of Australia 
that the powers of the central, federal 
government have in practice become 
stronger than those of the Canadian. The 
judicial interpretations of the constitution 
by the Australian High Court have been 
important in this connection, but the effect 
of certain of the few amendments of the 
Federal constitution which it has been 
possible to bring about has also been 
substantial. In Australia, where there was 
no previous population of non-British 
colonists nor any territorially compact, 
homogenous group like the French of 
Canada, there was less fear of loss of 
cultural rights and therefore less incentive 
to look to an external arbiter like Britain 
to settle disputes between the states and the 
Federal Government. Where throughout 
most of the history of Canada constitutional 
appeals from the Supreme Court could 
fairly easily be made to the Judicial Com- 
mittee of the Privy Council in London, 
which tended to side with the Provinces, the 
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A NEW GOVERNOR-GENERAL IS SWORN IN 
Lord Dunrossil installed as the Governor-General of Australia , 2nd February , I960. 


leave to appeal from Australia lo London 
was not in practice granted by the High 
Court which m its decisions inclined to 
magnify the powers of the Federal Govern- 
ment against the states. In 1928 the 
Australian constitution itself was amended, 
by a majority of the states and the electors, 
so as to increase the financial powers of the 
Federal Government. This action greatly 
strengthened the centre which was also 
reinforced in 1946 by the approval of the 
establishment of Federal social services. 

The Governor-General of the Common- 
wealth of Australia, and the Governor of 
each state too (unlike the Lieutenant- 
Governor of a Canadian Province who is 
appointed by the Governor General in 
Council), is appointed by the Queen. The 
Governor-General normally exercises the 
executive power vested in the Queen (that is 
when Her Majesty is not herself present in 
Australia) and he is advised by the Federal 
Executive Council. The Federal Cabinet, 
drawn from the two houses of the Federal 


Parliament, the Senate and the House of 
Representatives, is now (since 1956) made 
up of twelve senior Ministers, there being 
also ten other Ministers of non-Cabinet 
rank. All Ministers are members of the 
Executive Council. The Senate, the Upper 
House of Parliament, consists of ten 
members from each state. Senators are 
chosen for six years and one half of their 
number from each state retire every three 
years. A system of proportional repre- 
sentation for the Senate was introduced in 
1948, replacing the previous method of 
giving all state seats in the Senate to the 
representatives of the majority political 
party. The fact that the Union of South 
Africa recently chose to adopt for its Senate 
the former Australian “block method” of 
choosing representatives shows how flexible 
such devices can be! 

The Lower House, which sits for a 
maximum of three years, must have, as 
nearly as is practicable, twice as many 
members as the Senate, the number for 
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each state being determined by its propor- 
tion of the population, though no original 
state’s representation may fall below five. 
(Tasmania has five members of the 122, 
New South Wales forty-six, Victoria 
thirty-three, Queensland eighteen, South 
Australia eleven, Western Australia nine. 
Canberra and the Northern Territories are 
each represented by one member, who may 
not, however, vote on all issues.) A system 
of universal adult suffrage is in force. In all 
slates there are also two Houses of Parlia- 
ment, save in Queensland where the Upper 
House, the Legislative Council was 
abolished in 1922. 

Party politics in Australia have been 
dominated principally by the Country, 
Liberal and Labour Parties. Since 1949 
Mr. Robert Menzies has been Prime 
Minister. He is the leader of a conservative 
Liberal-Country Party coalition (Liberal 
Party fifty-eight seats, Country Party 
nineteen seats at the 1958 election) which 
forms the Government. In opposition there 
are Labour representatives. The former 
single Labour Party has divided in recent 
years primarily on religious grounds. 

Mr. Curtin was the war-time Labour 
Prime Minister, and it was Mr Joseph 
Chiflcy who led the united Australian 
Labour Party and Australia until the 
change of government in 1949. A. Arthur 
Cal well is the leader of the Labour 
opposition, his party having forty-seven 
seats, the Australian Democratic Labour 
Party, supported by Catholic Action, a 
Catholic political movement organized by 
Mr. B. A. Santamaria, has no members in 
the Lower House. In the Senate the party 
strengths are Liberal-Country Party thirty- 
two, Australian Labour twenty-six, Demo- 
cratic Labour two. The Australian constitu- 
tion makes special provision for the 
dissolution of both Houses in the event of 
a prolonged conflict between them. As in 
Canada, the state governments vary in 
their political party complexion. Recently 
Labour was in control in New South 
Wales, Western Australia and Tasmania, 
the Liberal-Country Party in Victoria, 
Queensland and South Australia. A 
Liberal and Country coalition has now 
formed the government in Western Aus- 


tralia. As a final word on Australia, it 
might be remarked that the important 
subject of immigration, which is under the 
control of the Federal Government, is 
currently receiving attention and the 
traditional policy of restricting immigration 
from Asian countries, especially Common- 
wealth countries in Asia, is under review, 
notably by those people in Australia who 
have warmly suppoited the post-war policy 
of providing educational facilities in 
Australia for several thousand Asian 
students. 

New Zealand 

New Zealand is often described as the 
most British in character of all countries of 
the overseas Commonwealth. It is made up 
of the two principal islands. North Island 
and South Island, and has a population ol 
a little over 2 \ million, of whom about 
150,000 are Maoris. The Trust territory of 
Western Samoa, administered by New 
Zealand, has about 100,000 inhabitants, 
the “Island Territories” of Cook, Niue and / 
Tokelau, a total of roughly 25,000. The 
system of government is “unitary” as 
opposed to “federal.” There is devolution 
of administrative powers by the central 
government but there is no formal or rigid 
constitutional division of powers between 
a central government for the whole country 
and provincial governments for the parts, 
as in Canada or Australia. A provincial 
system which was once in force was 
abolished in 1876 and throughout New 
Zealand's political history since then, 
Wellington, at the south of the North 
Island, has served as the capital of the 
united country. Under a Governor-General 
there is the Executive Council composed of 
Ministers of the Crown drawn from and 
responsible to the single-chamber parlia- 
ment — the House of Representatives — 
made up of eighty members of whom four 
must be Maori people. New Zealand had a 
bicameral parliament like the other old 
Dominions, and Britain, until 1950, when 
a law, the Legislative Council Abolition 
Act, extinguished the upper chamber. In 
addition to this act of individuality we 
might note New Zealand’s experiments 
over the years to discover the optimum life 
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of a democratic parliament; having tried 
five, three and four years at different times, 
she settled for three years in 1937. Also very 
noteworthy is the early enfranchisement of 
women in 1893, a bright feather in New 
Zealand’s cap; like South Australia in 1894 
and Western Australia in 1899, she beat the 
mother country by between twenty-five to 
thirty-five years in the introduction of 
this notable reform. 

Control of the New Zealand parliament 
has alternated between the Labour Party, 
now led by Mr. Walter Nash, the recent 
Prime Minister, and the conservative 
National Party. Mr. K. J. Holyoake, the 
newly elected Prime Minister has in 1960 
just watched the swearing in of his National 
Ministry: seven arc new to Cabinet rank. 
During the long period of Labour govern- 
ment before and during the 1939-45 War, 
New Zealand undertook many social 
welfare experiments which later served as a 
valuable model for other Commonwealth 
schemes. 

The Maori population, although a small 
minority, deserve a special word. Once 
apparently threatened with extinction, 
their morale and birth-rate have so revived 
that they are beginning to play a significant 
part in the national life in addition to life 
in their own areas. 

The four Maori members of Parliament 
(all Labour) exert an important influence in 
politics, especially because they have held a 
balance of power position in the Parliament. 
It is also noteworthy that Maoris have 
been appointed to high office. The New 
Zealand High Commissioner in Malaya, 
for example, is Colonel Bennett, D.S.O. ; 
he was formerly Commanding Officer of 
the Maori Battalion and at one-time head 
of Maori Welfare in the Maori Affairs 
Department. 

Although each possesses its own indi- 
viduality, the above three members of the 
old association of "Great Britain and the 
Dominions” — Canada, Australia and New 
Zealand — have each preserved very strongly 
the spirit of the present constitution of 
Britain from which their systems of govern- 
ment and law derive, as well as the outward 
practices which serve to characterize 
"Westminster-model” parliaments, “White- 


hall-pattern” administrations and British- 
type courts of justice, Bar associations and 
similar institutions. 

Union of South Africa 
The Union of South Africa also manifests 
the elements which we have just outlined 
and no informed visitor from the United 
Kingdom could fail to recognize the 
British origin of the procedures of the 
Houses of Parliament at Cape Town, the 
legislative capital, or of the organisation of 
the Civil Service headquarters at Pretoria, 
or yet again, of the Court system at the 
judicial capital of Bloemfontein where the 
Apellate Division of the Supreme Court of 
South Africa has its seat Each of the 
Provincial Divisions of that Supreme Court, 
as at Pietermaritzburg in Natal, or the 
other centres, would also demonstrate 
marked similarities to comparable courts in 
Canada, Australia and New Zealand, and a 
visitor from any of these "Dominions” as 
well as from Britain would feel at home in 
them and would understand their basic 
assumptions and procedures, especially in 
the field of criminal law and justice. In civil 
law he might be reminded somewhat of 
Quebec, where French civil law operates, 
because there is a different Roman-Dutch 
system in force, but more likely he would 
think of Ceylon where Roman-Dutch law 
is still recognized because the Dutch were 
in control of government before the 
coming of the British. 

But while there would be so many 
familiar reminders, the Union of South 
Africa would seem to be diverging from the 
others fairly rapidly, mainly because the 
nationalist sentiment of the Afrikaner- 
Nationalists, the descendants of the Dutch 
pioneers of the seventeenth century who are 
now in complete control of government, is 
so strong. The increasing use of Afrikaans 
in Parliament and the courts is striking but 
more important from our point of view is 
the change in the attitude of the Nationalist 
Party towards the constitution. The South 
Africa Act, 1909, provides a very flexible 
and easily amended constitution which is 
like the British and New Zealand in this 
respect, rather than like the more rigid 
federal constitutions of Australia and 
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GOVERNMENT BUILDINGS, CAPETOWN 

Capetown forms the legislative capital of the Union of South Africa. The government 
buildings are here seen in the shadow of Table Mountain, which dominates the city. 


Canada. The Afrikaner-Nationalists have 
made radical changes recently in the 
composition of the Senate. They have 
substantially modified the electoral laws, 
and serious thought has been given to the 
possible remtroduction for the whole of 
South Africa, under a republican constitu- 
tion, of the Presidency and Volksraad 
(Peoples’ Council) and court system of the 
nineteenth century Transvaal and Orange 
Free State republics. These republican 
institutions last operated, under Presidents 
Kruger and Steyn, during the South 
African War, 1899-1902. After their defeat 
the Republics adopted British-type consti- 
tutions until Union came about in 1910. 

In 1960 there still remained a Governor- 
General as the Head of State and the 
Queen’s representative. In 1961, however, a 
President will head the Republic. The 
Executive Council and Cabinet system also 
continued to function and the Ministers of 


the Crown were collectively responsible, 
under the Prime Minister, Dr. Hendrik 
Verwoerd (successor to Mr. Strydom) to 
the bicameral Parliament which comprises 
a Senate and a House of Assembly. The 
system of government is unitary, that is the 
central government has over-riding powers 
and the provincial councils of the Cape 
Province, Transvaal, Natal and Orange 
Free State, and the local authorities are in 
all matters subject to the centre though 
certain matters, such as local primary and 
secondary education, local hospitals and 
health services, local roads, game and other 
nature reserves, were assigned to the control 
of the Provincial Councils and the Provin- 
cial Executive Committees under an 
Administrator appointed by and responsible 
to the central government. 

It is important here to recall that all 
Natal representatives and several of the 
Cape delegation to the original assembly 
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of the Union (the National Convention of 
1908-1909) had pressed fora federal, rather 
than a unitary constitution; Natal had 
urged that “Native Affairs," among many 
other subjects, be made a provincial 
responsibility, while Cape spokesmen had 
tried to insist that its well-tried, non-racial 
system of franchise and representation, a 
heritage of British nineteenth-century 
liberalism, be adopted for the whole 
federation or union. The Cape was able to 
achieve the insertion in the constitution of 
a safeguard for the voting rights of its 
Coloured, African and Asian citizens, a 
position recently lost, but it had to yield to 
the insistence of the other delegations that 
Whites or Europeans only be allowed to 
serve as Members of Parliament and there- 
fore as Cabinet Ministers However, the 
Transvaal delegation, led by the forceful 
General Smuts, made a demand for a 
unitary system, a demand based on the 
argument that only in this way would the 
interspersed Afrikaans- and English-speak- 
ing Whites become united, especially after 
their recent bloody war, and it was further 
held that the administration of the great 
majority of African peoples, then still 
largely tribal, could best be undertaken by 
a strong central government, with the 
Governor-General in Council acting m a 
special executive role in “native affairs." 

Had various ethnic groups been located 
in separate, geographically compact areas, 
like the French Canadians, it is probable 
that a federal system would have been 
adopted: as it has happened, there has in 
the past fifty years been strong competition 
for the control of the central government 
and the Afrikaner Nationalists, who 
represent a majority of, though by no means 
all, the Afrikaners who form sixty per cent 
of the White population, have now been in 
power for over ten years. The Nasionale 
Party (National Party) have won three 
successive elections, including the election 
of 1958. 

Composition of the House of Assembly 
The House of Assembly, which is elected 
at least every five years under the existing 
constitution, is made up principally of 150 
members, the number of constituencies 


being apportioned to the Provinces on n H 
basis of the White (European) population 
Thus in 1957, the Eleventh Delimitation 
Commission allocated the Transvaal sixty - 
eight seats. Cape fifty-two, Natal sixteen, 
Orange Eiee State fourteen. The Senate 
until 1955 was based principally on forty 
members, eight being returned by each of 
the four Provinces on a proportional 
representation system, the Members of 
Parliament and Provincial Councillors 
joining to form an electoral college. A 
Provincial Council has a minimum of 
twenty-five Councillors, otherwise the 
number is equal to the number of Members 
of the House of Assembly. The remaining 
eight Senators were nominated by the 
Governor-General. In 1955 the Senate was 
enlarged by increasing the number of 
nominated Senators from eight to sixteen 
and by making the number of Senators foi 
each Province one-fifth of the number of 
Members of Parliament and Provincial 
Councillors combined (Transvaal twenty- 
seven, Cape Province twenty-two. Natal 
eight. Orange Free State eight). In this 
way, the Senate’s number was more than 
doubled and, by introducing at the same 
time a “block" system whereby a simple 
majority of any party secured for it all the 
Senate seats assigned to that Province, the 
Government was able to achieve the 
constitutional amendment it most sought: 
the removal of the entrenched franchise 
provisions of 1909, and thereby, the 
alteration of the vote of the Coloured 
people. There are in addition certain 
representatives for South-West Africa, the 
territory mandated to South Africa by the 
League of Nations, and a few White 
representatives of the Coloured population. 

The separate and restricted communal 
representation of Africans is now being 
abolished and Bantu regional and local 
authorities substituted. A notable change 
in the Electoral Law was made in 1958 
when the voting age of White citizens of 
both sexes was reduced from twenty -one to 
eighteen years. White women were first 
enfranchised in 1930. 

In 1958 the National Party secured 103 
of the ordinary House of Assembly seats 
(including six for South-West Africa) and 
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, c United Party led by Sir dc Villiers 
t.raaff obtained fifty-three. In the Senate 
the respective party strengths became 
National Parly seventy-eight. United Party 
eight. The tiny Labour Party which in 1924 
was strong enough to combine with 
General Hertzog's Nationalists to defeat 
General Smuts and to form a government 
has been virtually extinguished as a 
parliamentary force. Afrikaner workers 
having tended rather to support then- 
nationalist party. The Liberal Party, an 
inter-racial association with a non-racial 
policy, has been represented mainly through 
some of the senators and members elected 
by the Africans, but, as these arc to be 
excluded from Parliament, and because the 
Liberal Party has not yet succeeded in 
commanding any great support in the all- 
white constituencies, its futuie role is 
uncertain. This uncertainty is heightened 
by the recent formulation of the Progres- 
sive Party, which attracts many possible 
Liberal Supporters. Twelve of the 53 
United Party members of Parliament 
became members of the Progressive Party 
in 1959. The population of South Africa 
is made up of three million Whites or 
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Europeans (twenty-one per cent), over 
nine million Africans ( sixty-seven percent), 
U million Coloured people of mixed racial 
origin (nine per cent) and a little under 
half a million Asians (three per cent), 
mainly people of Indian origin who first 
came in 1860 and live mainly in Natal. 

The Union of South Africa serves as a 
convenient and illuminating bridge between 
the “old'’ and the “new" members of the 
Commonwealth not only because its com- 
plex population structure prompts specula- 
tion as to its eventual system or systems of 
government and law, that is whether one or 
other traditional form will dominate or 
whether there will be a fruitful synthesis 
between Afrikaner, British, African and 
perhaps Indian, but also because it supplies 
an example of a member of the Common- 
wealth where the dominant element is non- 
British and where the great majority of the 
presently subject peoples are not of British 
origin. Among all the newer member states 
both the dominant and the majority 
elements are not British: English is not a 
mother tongue, save among a comparatively 
few Western-educated families and certain 
religious groups with Western connections, 
and the governmental and legal achieve- 
ments of the West, the rule of law, Magna 
Carta, habeas corpus , Parliament, the 
Reform Acts and the like do not evoke the 
same emotions or command quite the same 
respect. This is not to say that countries 
like India and Ghana have not drawn 
deeply on the Western, particularly the 
British, political and legal heritage. They 
have done so, as statesmen like Mr. Rajago 
Palachari and Sardar K. M. Panmkar of 
India have testified in generous tributes to 
Britain, but an unanswered question of our 
age is whether, or to what degree, pre- 
dominantly Western institutions and cus- 
toms will survive among them. 

India and Pakistan 

The Indian Union and the Islamic 
Republic of Pakistan are examined separ- 
ately in Chapter X. 

Ceylon 

Ceylon, which attained full self-governing 
status within the Commonwealth on 
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4 February, 1948, has for many years 
aroused the special interest of students of 
government and law concerned with the 
problem of plural, multi-racial or multi- 
communal states. The constitution intro- 
duced in 1931, on the recommendation of 
the Donoughmore Commission, 1927-28, 
began an interesting experiment designed 
to overcome racial or communal differences 
white at the same time gi anting a more 
substantial measure of self-government 
and, in particular, greatei opportunities for 
the people of Ceylon to gain experience in 
executive government. The previously 
existing communal electoiatcs weie 
abolished and a single-chamber Legislature, 
called the State Council, came into being 
with fifty members elected by virtual 
universal suffrage, eight members nomi- 
nated by the Governor and three ex ojfiuo 
Officers of State (Chief Secretary, Legal 
Secretary and Financial Secretary). Seven 
Executive Committees were created and the 
seven Chairmen, with the Officers of Stale, 
constituted a Board of Ministers. Although 
the Donoughmore Constitution did not 
work altogether satisfactorily m the ad- 
ministrative sphere, it did serve to reduce 
the effects of communal division and Ceylon 
was for long cited as an example of 
communal harmony. When it is realized 
that the civic population comprises 
3i million Low-Country Sinhalese, over 
two million Kandyan Sinhalese, one million 
Ceylon Tamils (descendants of early 
immigrants from India), \ million Ceylon 
Moors, 50,000 Burghers (of Dutch- 
Portuguese descent) and 30,000 Malays, 
the importance of such communal harmony 
is obvious. 

But there are in addition about one 
million Indian Tamils who are not citizens 
but whose presence is regarded with some 
anxiety by the Sinhalese. Viewed in 
terms of religion, the population is made 
up of over five million Buddhists, over 
million Hindus, i million Muslims and 
l million Christians. In 1 944 a constitutional 
commission under the chairmanship of 
Lord Soulbury was appointed and it duly 
recommended drastic reforms which served 
to provide the basis of the present system of 
government in Ceylon. A bicameral legis- 


lature was created. It consists of a Sen 
of thirty members (fifteen appointed by ; 
Governor-General on the advice of 
Prime Minister and fifteen elected by n 
Lower House on a proportional repi 
sentation system) and a House of Repi, 
sentatives which now has 157 members (IS 
elected and six appointed). The ninety-hu 
constituencies were delimited to make pos 
sible the return of members of each com- 
munity to the House of Representatives. 

Political problems 

Ceylon has yet to become a republic like 
her neighbours, a Governor-General is still 
the Head of State, and the Cabinet remains 
collectively responsible to Parliament. 
(The Minister of Justice is one of two 
members of the Cabinet who must be 
drawn from the Senate.) In 1960 it became 
virtually certain, however, that Ceylon will 
soon adopt a republican constitution, very 
possibly one m which there is an elected 
president with executive powers. Whether 
the prescndential powers will be as great as 
those of Dr. Nkrumah, the head of the 
Republic of Ghana, which came into being 
on 1 July, I960, remains to be determined. 

The recent political history of Ceylon 
has been turbulent. From 1948 to 1956, 
with Ministries under leaders like the Rt. 
Hon. D. S. Senanayake and Sir John 
Kotelawala, there was comparative peace, 
but in 1956 a radical change came after the 
general elections which saw the return to 
power of Mr. S. W. R. D. Bandaranaike’s 
party. There was a distinct increase in the 
manifestation of communal tension and the 
country suffered frequent riots over langu- 
age and religious issues. Such division 
culminated in the tragic assassination of the 
Prime Minister, Mr. Bandaranaike, in 
September, 1959. 

Since then Ceylon has had three Prime 
Ministers and two general elections, both in 
1960. After brief office, Mr. Dudley 
Senanayake's minority United National 
Party Government yielded place in July, 
1960; his party had secured most votes in 
March, as later in the July elections, but 
not an over-all majority. 

The Sri Lanku Freedom Party was 
triumphant in July under the leadership of 
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DR. KWAME NKRUMAH 
President of Ghana. 

the Hon. Mrs. Sirimavo Bandaranaikc, 
who was immediately called upon by Sir 
Oliver Goonetillckc, the Governor-General, 
to form a government, so to become the 
world's first woman Prime Minister. Mrs. 
Bandaranaike, widow of Mr. S. W. R. D. 
Bandaranaike, is determined to continue 
her husband s work on behalf of Ceylon. 
As a former prominent social worker 
among women, it is fitting that she has 
achieved her great position of honour. 
She is now faced with the tremendous task 
of achieving stability and unity m a land 
where minority problems abound. 

Ghana 

We go from a fragrant land of tea in the 
Indian Ocean to one of cocoa in the 
tropical Atlantic. It might be more con- 
venient to move east from Ceylon to Malaya 
but Ghana (formerly the Gold Coast) in 
West Africa was the next British colony to 
follow Ceylon to full self-government, and 
chronology does serve to bring out the 
current British practice of advancing to full 
membership each country as it is deemed 
to be ready, without regard for racial or 


other considerations. Thus Malaya followed 
Ghana later in the year 1957, and Nigeria 
did so in 960, all before the Federation 
of Rhodesia and Nyasaland whose 
Ministers for a few years have been 
rapping impatiently on the door of full self- 
government in expectation of the applica- 
tion of past precedent. 

Dr. Kwamc Nkiumah, President of 
Ghana, and leader of the Convention 
Peoples' Party, is bent on expressing and 
impressing upon the Commonwealth and 
the world the “African Personality” in 
much the same manner as Commonwealth 
leaders in Asia wish to emphasise charac- 
teristic Asian beliefs and attitudes What 
this will mean precisely in the sphere of 
government and law, we cannot yet say for 
Ghana, as full mistress of her own house- 
hold, is not yet five years old. (Ghana’s 
birthday was 6 March, 1957.) However, the 
institutions and political and legal language 
inherited from the British administration 
and taken over by numerous Ghanaian 
students and practitioners in Britain in the. 
past, have meant thus far that officers and 
members of courts and Parliament have 
preserved British ideals. Under men like 
the former African Chief Justice, the late 
Sir Henley Coussey, Chairman of the 
important constitutional reform committee 
1949, and his successor Sir Kobina Korsah, 
both of the Inner Temple, the Supreme 
Court has held its own with comparable 
courts elsewhere m the Commonwealth. 
The Public Service Commission likewise 
has been very ably led by men concerned 
to ensure impartial and efficient service. 

Ghana resembles South Africa in being a 
unitary state possessing a strong central 
government which has over-riding powers 
in its relations with the various regions such 
as Ashanti, Northern Territories, Trans- 
Volta, Togoland as well as the Western and 
Eastern Regions of the South. There was, 
as in South Africa, a movement for 
federation rather than union before inde- 
pendence but in the case of Ghana it was 
held, whether rightly or not, that its 
limited population of under five million did 
not justify the separate state or provincial 
governments of a federation and that a 
measure of devolution of powers from the 
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centre to the regions would suffice. Ghana 
has its unicameral legislature located at 
Accra, the capital. It consists normally of 
104 members under a Speaker, and a 
Cabinet system is in operation. The 
Convention People’s Party in I960 had 
eighty-nine scats and the opposition 
United Party fourteen scats There were 
several regional and religious parties until a 
prohibitory law caused all opposition 
parties to combine. Ghana has been faced 
with serious internal divisions and dis- 
agreements over the practice of govern- 
ment since independence, and laws of 
deportation and control, unusual in Britain, 
have been invoked there to deal with 
some opposition political leaders and 
spokesmen. 

Certain regions, such as Ashanti, have 
also reacted strongly to the undermining of 
local control. Professor K. A Busia, the 
liberal opposition leader who recently 
accepted an academic post in the Nether- 
lands, has been an outspoken champion of 
the rights of an opposition. Dr. Nkrumah, 
on the other hand, has argued that a new 
nation with many untutored peoples to 
develop and to lead forward cannot permit 
possible disruption as a result of misunder- 
stood criticism, and that time is required to 
enable Ghana to become a fully-functioning 
democracy. 

There is debate at present on the possible 
desirability of the American-type Presi- 
dential system of democracy lor new nations 
in Africa, and in Asia. Ghana anyway has 
now made her choice: President Nkrumah 
is both Head of State and Prime Minister. 
Presidential and parliamentary elections 
are to be held every five years. Ghana’s 
union with the state of Guinea, and 
more recent union with Mali, are other 
facts to be kept in mind when thinking of 
Ghana's government. Commonwealth 
Prime Ministers have yet to discuss the 
implication of these developments and to 
make known their views. But the Rt. Hon. 
Dr. Kwame Nkrumah has recently become 
a member of Her Majesty’s Privy Council 
and he has otherwise indicated his desire to 
preserve close links with Britain and the 
Commonwealth, as have many other 
influential Ghanaians. 


Federation of Malaya 

On 31 August, 1957, the Federation of 
Malaya attained full independence and, 
with the agreement of the other members, 
became a member of the Commonwealth. 
This notable event followed the declaration 
by Britain in February, 1956, after a 
conference with Malayan representatives 
in London, that she would seek to grant 
self-government, if possible, by August, 
1957. Malaya at that time was still very 
troubled by the Communist terrorism 
which was an aftermath of the Japanese 
war-time occupation of Malaya and 
Singapore, and vigorous action in support 
of the Alliance of Malay, Chinese and 
Indian parties by means of rapid constitu- 
tional advance was thought to be the best 
way of assisting the achievement of stable 
democracy and national unity. The problem 
of achieving unity is indicated by the fact 
that the population of 6j millions in 
Malaya is made up of just over three million 
Malays, nearly 21 million Chinese and 
i million Indians and Pakistanis There are 
also some thousands ol Eurasians and 
Euiopeans. As in Ceylon where the 
Sinhalese are very conscious of having 
India's millions as their near neighbours so 
in Malaya the Malays are always aware of 
having China near at hand as a source of 
immigrants who might outnumber them 
and so transform their traditional way of 
life, as Muslims and in other respects. 
Citizenship of the Federation is therefore 
awarded with a care designed to ensure a 
first loyalty to Malaya. The relative 
proportions of Chinese and Malays in the 
adjoining responsible government island 
colony of Singapore helps to explain why 
the seemingly obvious incorporation of 
Singapore into the Federation of Malaya 
has not yet taken place. Of Singapore’s 
1 J. million people almost one million are 
Chinese, 160,000 Malays and 100,000 
Indians. 

The Parliament of the Federation consti- 
tutes the Head of State (the Paramount 
Ruler or Yang di-Pertuan Agong to whom 
reference was made on page 167), a Senate 
of thirty-eight members, and a House of 
Representatives of 104 members. Two 
Senators are elected by each of the nine 
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1UNKU ABDUL RAHMAN 
Prune Mmistet of Malaya. 


sovereign Malay states, and also by each of 
the two former settlements of Penang and 
Malacca which are now incorporated into 
the Federation with the status of states, 
while sixteen are nominated by the Head of 
State so as to ensure representation of 
aboriginal and other minorities The House 
of Representatives, which is destined 
eventually to number 100 members, is 
filled by representatives of single-member 
constituencies on the basis of adult 
suffrage. 

As is the case with the term of office of 
the Head of State, at present the Raja 
of Perlis, the normal life of the lower 
House is five years. The Paramount Ruler 
is, however, not eligible for re-election at 
the end of his term. (Senators are to hold 
office for six years, half being replaced 
every three years.) The Prime Minister, the 
Hon. Tunku Abdul Rahman, is head of a 
Cabinet, collectively responsible to Parlia- 
ment, which includes Chinese and Indian 
Ministers as well as Malays. Their High- 
nesses the Malay Rulers remain as heads of 
their respective states, each of which has its 
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THE RAJA OF PERLIS 
Paramount Ruler of Malaya . 


own constitution, and each of which retains 
the residual legislative power within the 
Federation. 

The Federation of Malaya, like Ghana, 
has still to complete its first five years of 
self-government and we cannot point to any 
established trends in its exercise of govern- 
ment or law (most judges of the Supreme 
Court are still British) but it is noteworthy 
that the Alliance Party which secured so 
sweeping a victory (fifty-one out of fifty-two 
seats) at the 1955 elections before full self- 
government was again very successful at 
the 1959 election. The Alliance Party, made 
up of the United Malays’ National 
Organization, the Malayan Chinese 
Association and the Malayan Indian Con- 
gress, is a hopeful venture in inter-racial 
co-operation but, from the viewpoint of 
national unity and the functioning of 
democracy, a great deal would seem to 
depend upon the emergence of an effective 
inter-racial or non-racial opposition. There 
were first signs of strengthening com- 
munalism in opposition to the 1 Alliance 
Party during the recent national elections 
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and this tendency was more marked in a 
few state elections. Care has been taken, 
however, to safeguard the religious and 
other rights of the difTeient communities, 
though Islam is the State religion, and 
many educational leaders are giving effec- 
tive support to those political leaders who 
aspire consciously to achieve a united 
parliamentary democracy. 

The Federation of Nigeria 
Nigeria with its thirty-five million 
people is by far the most heavily populated 
state in Africa, greatly exceeding Egypt and 
Ethiopia, let alone the Union of South 
Africa with its fourteen-odd million and 
Ghana with its five million souls. In the 
Commonwealth it ranks fourth in popula- 
tion, after India, Pakistan and the United 
Kingdom. This giant, however, has been 
held up in its constitutional advance by the 
need for care in uniting, under one self- 
governing constitution, its ethnically diverse 
regions, and by the differences in the 
degree of education, and preparedness in 
other respects, to operate the full machinery 
of modern self-government It is sigmticanl 
in this connection to recall that internal 
self-government was granted to the Eastern 
and Western Regions in 1957 whereas it 
was only in March, 1959, that the Northern 
Region chose to accept this status. The 
Northern Region has by far the greatest 
population, outnumbering all the other 
regions and territories together, but a 
conservative Islam has until recently pre- 
vented its peoples from seeking modern 
education, and professional and technical 
qualifications, in the vigorous manner in 
which such education has been sought by 
the Ibo peoples of the Eastern Region and 
the Yoruba of the Western Region, in the 
southern part of the country, and adjoining 
the Atlantic. (The Ibo number nearly 
five million, the Yoruba 4i million.) 
Nevertheless, when it is remembered that 
it was only in 1900 that the Crown took 
over from the Royal Niger Company 
administration, and only in 1914 that north 
and south were amalgamated to form the 
Colony and Protectorate of Nigeria, it is 
remarkable that the pace of constitutional 
advance has been so rapid. The principal 


changes have in fact occurred since 1947 
when the new constitution of 1946 was 
introduced to promote the future unity of 
Nigeria, to express its diversity, and to 
increase the discussion and management by 
Nigerians of their own affairs. But even 
under the new 1946 system the Executive 
Council was still mainly composed of 
British officials serving in the colonial 
service. The Legislative Council’s forty-five 
members contained twenty-eight Africans, 
only four elected, twenty-four nominated; 
Africans had previously, under the 1922 
Constitution, been in a minority with only 
ten out of forty-six members. The introduc- 
tion of regional assemblies under the 1946 
Constitution was another major develop- 
ment: diversity was recognized by such 
regional institutions, which included a 
House of Chiefs for the Northern and 
Western Regions, but political interest, 
competition and awareness of Nigerian 
national aspiration as a whole was 
awakened by the new parliaments. 

Government by Nigerians 
Between 1951 and 1958 there were 
several important developments as the 
tempo of advance quickened. In 1951 
substantial executive responsibility was 
accorded to Nigerians for the first time 
when a Council of Ministers comprising 
twelve Africans and six officials was 
instituted, an equal number of African 
Ministers being drawn from each Region. 
A House of Representatives of 142 mem- 
bers, 136 Africans and six officials, was also 
created. The 1951 constitution suffered 
many stresses and strains and in 1954, after 
another conference, it was supplanted by 
another constitution which frankly declared 
Nigeria to be a federation and which gave 
executive responsibility to Nigerian 
Ministers. The House of Representatives 
was enlarged to 1 84 directly elected 
members and the Council of Ministers 
came to consist of ten African and three 
ex officio Ministers. The somewhat unusual 
feature of appointing Ministers on the 
basis of equal representation from each 
major Region, Western, Eastern and 
Northern was continued; the remaining 
one Minister came from the Southern 
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NEW VOTERS IN NIGERIA 

Muslim Nigerian tribesmen celebrate the breaking of a religious fast. 


Cameroons. In the Western and Eastern 
Regions, all ex officio Ministers and mem- 
bers were withdrawn in 1954 from the 
executives and legislatures. 

In 1957 (the year of Ghana’s attainment 
of independence, an event which provided 
an incentive for Nigeria’s leaders to hasten 
the reconciliation of their differences) a 
further constitutional conference was con- 
vened in London and, after special 
investigations had been conducted by a 
Fiscal and a Minorities Commission, this 
conference re-assembled in 1958, when it 
agreed upon outstanding questions with 
regard to the future structure and functions 
of the Federation. The Federal House of 
Representatives today numbers 312 mem- 
bers, the Northern Region having been 
assigned 174 seats by the Delimitation 
Commission, the Eastern Region seventy- 
three, the Western Region sixty-two, and 
the Lagos Federal Territory three seats. 
(Elections were held for these seats in 
December, 1959.) The Senate comprises 


twelve members from each Region, with 
lour Senators from Lagos and four other 
Special Senators. The regional legislatures 
in the North and West are bicameral, there 
being a House of Chiefs, comparable to the 
House of Lords, and a House of Assembly, 
but in the East the legislature is unicameral, 
there being only a House of Assembly. 
This derives essentially from the different 
traditional social systems found among the 
diverse peoples: the I bo and Ibibio peoples 
of the East are composed of many small- 
scale social units whereas the Yoruba of the 
West have had traditional chiefs or kings 
ruling over large-scale entities, and the 
peoples of the north have had large emirates 
under powerful emirs. It is intended, how- 
ever, that a House of Chiefs will be 
instituted in the East and it will be most 
interesting to see over the years how their 
upper house, with its neighbours, serves to 
harmonize the traditional authorities, large 
and small, with the representatives elected 
by modern democratic means. Nigeria will 
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thus have in common with Britain and 
Malaya the endeavour to utilize in the 
general public interest the knowledge and 
wisdom of enlightened hereditary leaders. 
The federal and regional ministries of 
Nigeria today contain many chiefs and 
religious notables. 

Difficulties of Federation 

One of federal Nigeria’s greatest prob- 
lems is to ensure the smooth working of 
government on a national scale. The 
Minorities Commission recommended 
various safeguards for individual rights and 
minority areas, and the 1958 Constitutional 
Conference recommended the insertion in 
the constitution of procedures for the 
possible creation of new states in inde- 
pendent Nigeria and for the revision of 
regional boundaries, but much must depend 
upon the outlook and actions of the 
political parties and their leaders. Nigeria 
at present has far-seeing, statesmanlike 
leaders in the Prime Minister Alhaji Sir 
Abubakar Tafawa Balewa, and the leader 
of the opposition, Chief Obafemi Awolowo. 
There is also the new Governor-General, 
the famous “Zik,” Dr. Nnamdi Azikiwe, 
successor to the able and kindly Sir James 
Robertson. Yet the political parties are 
mainly regional rather than national in 
character, with religious and ethnic con- 
siderations playing a large part in their 
support. 

The Northern Peoples’ Congress (N.P.C.) 
dominates the north, the National Council 
of Nigeria and the Cameroons (N.C.N.C.) 
the east and the Action Group the west. 
The Cameroon National Democratic Party 
has had a majority in the Trust Territory of 
the Southern Cameroons and it is possible 
that the peoples of the British Cameroons 
may opt for union with their fellows in the 
former French Cameroons to form an inde- 
pendent state of Kameroon in 1961 rather 
than to fuse with Nigeria itself. In order 
to achieve independence the other leaders 
were prepared to accept the control of the 
Federal Parliament by the Northern 
Peoples’ Congress alone, but, even though 
a coalition did emerge from the general 
election in 1959 between the N.P.C. 
and the N.C.N.C., the eventual unity of 


Nigeria will be better assured by the 
existence of strong federal political parties 
which both cut across all regions and which 
command significant support within each of 
them. 

The N.C.N.C. has in the past years made 
some headway in this direction but it 
subsequently suffered a setback in the west. 
The Canadian and Australian federations 
owe much to such nation-wide rival parties, 
and India too, even though it is not strictly 
comparable in its form of government or 
political history, is fortunate in that the 
Congress Party is strong throughout the 
country while the opposition parties seek 
to win support mainly on non-communal 
principles. 

1 October, I960, was a red letter day for 
Nigeria, Britain and the Commonwealth 
and the Nigerians assumed full responsi- 
bility for the destiny of their great country 
with the good will of all, not least of the 
Queen, who made an important visit to 
Nigeria in 1956. Nigeria has a cadre of 
outstanding Nigerian judges in her Supreme 
Court, many able Nigerian civil servants, 
and professional officers and scholars. With 
good fortune and the co-operation of her 
fellow members, her unity will be consoli- 
dated and preserved. 

The Commonwealth as a Whole 

The Commonwealth is an association of 
free and equal states. It is not a federation, 
though some in the past have sought 
“imperial federation,’’ nor can it accurately 
be described by any of the usual terms or 
convenient labels of descriptive politics. It 
certainly has some of the characteristics of 
a “club” and many of the attributes of a 
family. We might agree, recalling General 
Smuts’ words, that it is the system of states, 
and the very dynamic and evolving system 
which he declared it to be in 1917. But 
“system” might suggest some uniformity or 
imposed order and that would be grossly 
inaccurate. It is in fact becoming each year 
increasingly difficult to make any single 
valid generalization about the Common- 
wealth, particularly with regard to the 
institutions of government and of law 
within it. 

And yet the great and unique inter- 
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national association continues and new 
members are pleased to be admitted to the 
company of the old, to participate in 
Commonwealth meetings of various kinds, 
and to co-operate in many ways and over 
many things which they would not readily 
be able to do with countries outside the 
association. 

What holds the Commonwealth 
together? Smuts thought allegiance to the 
Crown was essential but it has proved not 
to be so, though the Queen's “Headship of 
the Commonwealth" and the general leader- 
ship of the Royal family is undoubtedly of 
the very greatest value. Smuts also empha- 
sized the importance of conferences and 
meetings and in this he was undoubtedly 
right. No association can endure without 
frequent meetings between its members and 
the free, frank and critical discussion of 
matters of common concern and interest 
between them. 

Thus the periodic succession of Imperial 
Conferences, held between 1911 and 1937, 
served to enable the Dominions to ac- 
quire greater understanding of each other 
though not necessarily to achieve united 
action. During and after the war the 
Commonwealth Prime Minister's Meeting 
has replaced the “Imperial Conference" 
and there have been many important meet- 
ings since 1944. (At the 1960 meeting the 
South African policy of apartheid was 
prominent.) The subsequent com- 
muniques have often said very little but the 
important exchanges took place privately 
between the Prime Ministers Other meet- 
ings between Finance and other Ministers 
have been held, and also meetings between 
civil servants from many departments of 
state. An important Commonwealth Educa- 
tion Conference, attended by many 
Commonwealth Ministry of Education 
officers, was held in Oxford in July, 1959. 

There are regular exchanges between 
Commonwealth universities, between their 
armies, navies and air forces. There are 
numerous organizations such as the 
Commonwealth Parliamentary Association 
which makes a point of drawing in Govern- 
ment and Opposition members from all 
Parliaments. Judges frequently sit as guests 
with their brother judges during visits and 


so share experience and exchange views on 
the administration of justice. The close 
relations which exist between the Secretary 
of State for Commonwealth Relations and 
the High Commissioners of the vanous 
Commonwealth countries must also be kept 
prominently in mind. There is a formidable 
quantity of confidential information ex- 
changed between the Commonwealth 
Relations Office, the High Commissioner* 
and the Colonial Office and there arc, foi 
example, regular meetings of Common- 
wealth official representatives to foreign 
countries. 

In all these important ways a sense of 
belonging to the same association is 
fostered. We cannot enumerate them all 
and it would be out of place to do so. But 
in attempting to analyse the sense of 
belonging and the practice of co-operation 
in the Commonwealth it would seem to be 
true that the fact of sharing certain common 
habits or assumptions as to government 
and law is vitally important. There may not 
be uniformity but there is a broad pattern 
of similarity based upon common inherit- 
ance from Britain and a conscious desire to 
achieve the national unity, the civic spirit 
and the democratic stability of the mother 
country. 

Parliamentary democracy may be in 
suspension in Pakistan but the image and 
ideal of democracy remain strong. It is an 
open question whether the Commonwealth 
will hold together so well if some countries 
adopt, say, the American Presidential 
system of parliamentary democracy or even 
some other form. There is much in the 
history of recent Commonwealth adapta- 
tions to suggest that such systems could be 
absorbed for the Commonwealth is a 
flexible “concert of tolerance" which in 
Mr. Nehru's words brings a “touch of 
healing" to an embittered world. Neverthe- 
less, the fact that the Cabinet Ministers 
who have met thus far were all at home in 
the same system of responsible parliament- 
ary democracy, that is, that all were 
conscious of being answerable to their 
respective parliaments has greatly helped 
Commonwealth unity. Common civil 
service practice has also been immensely 
important and the exchange of views 
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between civil servants has been greatly 
facilitated by the fact that they are perma- 
nent career officers, who have been selected 
and trained on an independent non-party 
basis, unlike many in America. The 


basic assumptions of British justice, the 
rule of law, the independence of the 
judiciary, the neutrality of the police, with 
many other vital elements, have also been 
of the utmost significance. 


Test Yourself 

I. Allow five columns, headed from (a) to (e), in which to record the 
following answers. 

(a) List the full members of the Commonwealth at the end of 1959. 
(l b ) Show the continent on which each is found. 

(c) Write down the year in which each achieved Dominion status or 
became a full member. 

(</) Name the capital city of each member. 

(e) Give the surname of the Prime Minister or a foremost political 
leader of the present or recent past, 

2 (u) Who is the head of the Commonwealth of Nations? 

(b) Name the various titles of the Heads of State within the Common- 
wealth countries and indicate to which country or countries the titles 
apply. 

3. Name (a) three federations, (/>) three unions, of the Commonwealth. 

4. What is the main characteristic of a federation? 

5. What has replaced the “Imperial Conference" as the principal means of 
consultation in the Commonwealth? 

6. What is the significant attribute both of the judiciary and the civil 
service throughout the Commonwealth? 


Answers will be found at the end of the hook. 
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A s the number of full members of the 
Commonwealth of Nations grows, so 
the number of “emerging'’ ones shrinks. 
But while each year the British depen- 
dencies, or the non-self-governing terri- 
tories of the British Empire, become 
reduced, there remain scattered throughout 
the world, on all continents and in all 
oceans, many British colonies, protector- 
ates, protected states, condominiums and 
Trust territories, small and large, old and 
new, which are the direct responsibility of 
the Government, Parliament and people of 
the United Kingdom. Constitutional 
advance within several may now have 
reduced substantially the degree of par- 
ticipation in their affairs by the United 
Kingdom but some measure of real 
responsibility remains and the peoples of 
all dependencies look to Britain for en- 
lightened leadership and assistance until 
they can stand confidently on their own feet 
and manage their own affairs in the 
strenuous conditions that prevail in the 
modern world. 

Constitutional lawyers are far from 
agreed as to the precise nature of the legal 
difference between the different types of 
dependency but we can say, for example, 
that citizens of colonies are “British 
subjects,” whereas the peoples of pro- 
tectorates and protected states are “British 
protected persons.” There tends often in 
practice, however, to be little difference 
between the rights and responsibilities 
enjoyed by the inhabitants of colonies and 
those of protectorates. Thus British pro- 
tected persons may be admitted to the same 
voters’ rolls as British subjects. Basutoland 
is technically a colony, Swaziland and 
Bechuanaland protectorates, but their 
constitutional treatment and internal 
patterns of law and government have been 
essentially similar. Again the Gold Coast 
“colony,” the coastal portion, and the 


interior protectorates, were assimilated 
without difficulty into the modern state of 
Ghana. In Sierra Leone too there has been 
little difference in treatment with regard to 
“colony” and “protectorate”: historically 
the “colonies” often represent the secure 
bases which Britain at different times felt 
obliged to annex in the interests of trade 
and similar activities whereas the larger 
adjoining protectorates either chose to join 
of their own volition or have been acquired 
to safeguard their peoples as well as to 
protect the Colonies. “Protected States” 
are sometimes seen to be different from 
protectorates in that the traditional ruler, 
who has entered a treaty arrangement with 
Great Britain to achieve this status, is 
normally left with the exercise of sover- 
eignty whereas Britain assumes full rights 
of government in a protectorate. But though 
meaningful in theory, such differences 
can be blurred in practice, and there are, 
for example, protectorates whose tradi- 
tional and other authorities have been 
accorded much the same treatment as those 
of protected states. In this connection, rulers 
and territories such as Queen Salote 
Tupou, G.C.V.O., G.B.E., of the protected 
state of the Tongan or Friendly Islands, 
which is situated in the Pacific Ocean, 
and the Sultan of the Protectorate of 
Zanzibar, Seyyid Sir Abdullah bin-Khalifa, 
come to mind. 

Trust Territories 

A more distinctive category is perhaps 
provided by the “Trust territory,” a 
territory which the United Kingdom has 
chosen to place under the supervision of 
the United Nations and to administer in 
terms of a “Trust Agreement,” in much the 
same way as she formerly, between the 
First and Second World Wars, admini- 
stered certain mandated territories on 
behalf of the League of Nations. 
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However, though the territories receive 
distinctive consideration in that special 
reports on them are submitted to the 
United Nations Trusteeship authorities, 
and because special investigating missions 
may visit them, they may be merged into 
British territories, as was Togoland into 
Ghana after a plebiscite in 1956, or they 
mav, like Tanganyika, be brought into 
regional associations such as the Hast Afi ica 
High Commission. 

Condominiums have a particular interest 
because they require the co-operation of at 
least two administering powers. The 
“Anglo-Egyptian Sudan” was the largest 


condominium, and the example usually 
quoted until she became fully independent 
in 1956, but Britain and France still con- 
jointly administer the islands of the New 
Hebrides in the Pacific, as they have done 
since 1906, and Britain and America 
together administer the Pacific international 
airport island of Canton, with neighbouring 
Enderbury Island 

Certain resemblances in practice rather 
than theory have been emphasized because 
it is important to keep in mind the facts of 
practice as well as the related considerations 
of geography, population, natural resources 
and economic potentiality of the different 



QUEEN OF A PROTECTED STATE 

H.M. Queen Salote Tupou of Tonga takes the salute at a march-past in honour of her 
birthday. This queen of a group of small islands in the Pacific Ocean came to London for 
Queen Elizabeth's coronation in 1953 and was a great favourite with the watching crowds. 
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territories when considering their systems 
of government and law and their constitu- 
tional development. A more useful division 
of the dependencies would therefore seem 
to lie between those present British 
dependencies, whatever their technical 
constitutional classification, which seem 
reasonably assured of independence on 
grounds of size and their resources, and 
those which seem destined either to remain 
dependent, in one sense or another, upon 
the United Kingdom or upon some other 
full member of the Commonwealth, or to 
become incorporated as a unit into a union, 
federation or some other such political 
association. The fate of Newfoundland, 
once a fully-fledged Dominion in its own 
right, provides an instructive example of a 
country whose resources were inadequate 
to sustain full independence. Undoubtedly, 
the lesson of Newfoundland as well as the 
experience of the value of regional associa- 
tion or grouping during the last war has 
inclined British overseas policy makers to 
favour the bringing together wherever and 
whenever possible of separate territories, 
and to avoid so far as is possible the 
exclusion of entities too small and poor to 
fend for themselves. 

With the above trend particularly in 
mind we propose, therefore, to take in turn 
the various zones of the colonial world, 
giving priority to those containing emergent 
countries which are most advanced on the 
road to full self-government. 

West Africa: 

Sierra Leone and the Gambia 

We cannot treat in detail all territories 
of the emergent Commonwealth but we 
might take note of some smaller colonies 
within a particular zone for each has its 
interest and its challenge. Alongside 
Nigeria and Ghana in West Africa, there 
are Sierra Leone with its 2\ million peoples 
and the Gambia with its 275,000. Sierra 
Leone is of particular historical interest in 
that it was created by British philanthropists 
to serve as a base for returned destitute or 
liberated Africans, and twenty-five per cent 
of the Africans in the colony portion 
(130,000) of the country today derive from 
these settlers. As westernized and Western- 


educated men and women, such Sierra 
Leoneans have made a notable contribution 
to the political, legal and other development 
of the whole of British West Africa. But 
because they were a comparatively small 
minority located mainly around Freetown, 
the overall constitutional advance of the 
combined colony and protectorate has had 
to await the political modernization of the 
tribal peoples. In 1 )58, however, a sub- 
stantial change was made when a Sierra 
Leonean Premier with at least seven other 
Ministers drawn from the elected members 
of the House of Representatives were 
introduced. An interesting aspect of the 
unicameral legislature is the presence of 
twelve Paramount Chiefs elected by the 
twelve District Councils in the Protectorate: 
they take their place beside iourteen 
elected representatives from Freetown and 
the Colony, and twenty-five from electoral 
districts in the Protectorate, where most ol 
the population (over two million) live. 

Gambia, with its own attractive capital 
at Bathurst, and with the Mandingo as the 
largest tribal group, received a new 
constitution in 1954, but a much less 
advanced one than Sierra Leone. There are 
four ex officio members of the Executive, 
one other official member and six appointed 
members of whom two have been made 
Ministers. The new Legislative Council, 
however, has a majority of elected unofficial 
members and further progress awaits 
education, experience and economic 
development. Sierra Leone has been 
economically fortunate in its diamond 
wealth and it is possible that its total 
resources will support complete political 
independence in the future but Gambia 
would seem to lack such a prospect. At a 
constitutional conference in London in 
1960 arrangements were made with Sir 
Milton Margai and his fellow delegates for 
an advance to full self-government for 
Sierra Leone on April 27, 1961. She will 
probably be acknowledged as a new 
full member of the Commonwealth. (A 
Commonwealth Prime Ministers’ Meeting 
is planned for March 1961, when both 
Sierra Leone's status and South Africa’s 
republican constitution are likely to be 
discussed.) 
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Inter-territorial co-operation in British 
West Africa was greatly strengthened 
during the 1939-45 War and in 1958, for 
example, all four governments, independent 
Ghana, Nigeria, Sierra Leone and the 
Gambia agreed to combine in support of a 
new West African Research Office, to 
replace the West African Inter-Territorial 
Secretariat and a standing joint agricultural 
research organization. By such regional or 
zonal co-operation all territories, including 
Gambia, can be helped forward Ghana's 
readiness to spring to the aid of independent 
Guinea, for example, despite the inter- 
national political aspect of this action, may 
be seen as a possible pointer to greater 
mutual aid eventually between territories 
which share many traditions and institu- 
tions. All at present are preoccupied 
mainly with internal development and 
United Kingdom economic and other aid 
continues to be of the utmost importance. 

The Federation of Rhodesia and Nyasaland 
The colony of Southern Rhodesia has 
possessed an advanced responsible govern- 
ment constitution since 1923 and its Prime 


Ministers, notably Lord Malvern (Sir 
Godfrey Huggins) who later became Prime 
Minister of the Federation, have attended 
Imperial Conferences and Commonwealth 
Prime Ministers' meetings since 1937. Since 
1953, when the Federation came into being, 
the Federal Prime Minister and other 
Ministers have continued such participation 
in Commonwealth Conferences, and the 
Federal Government, like the Southern 
Rhodesian, has conducted its relations with 
the United Kingdom through the Common- 
wealth Relations Office in London, and not 
the Colonial Office. Why then have the 
Rhodesians had to watch colonies and 
protectorates under the Colonial Office 
overtake them in constitutional advance- 
ment? The essential answer lies in the 
fact that the multi-racial composition of 
both Rhodesias and of Nyasaland compels 
a cautious advance in the interests of all 
peoples and a continued participation in 
their government by the United Kingdom 
until the declared goal of inter-racial 
partnership is reasonably assured of 
successful attainment. There are eight 
million Africans, 308,000 “Europeans” or 
Whites, 25,000 Asians and 14,000 persons 
of mixed race, usually referred to as 
“Coloured” in the Federation. Most of the 
Whites (about 220,000) live in Southern 
Rhodesia; there are about 80,000 in 
Northern Rhodesia and a little under 10,000 
in Nyasaland: each territory has over two 
million Africans; Nyasaland, the smallest 
in area, has 2,800,000. 

When the Supplement to the Royal 
Charter given to the British South Africa 
Company by Queen Victoria was due to 
expire m the early 1920s, the United 
Kingdom Government allowed the Whites 
settled in Southern Rhodesia to opt, by 
referendum, for responsible government on 
their own, rather than incorporation into 
the Union of South Africa as a fifth 
province, a course for which provision had 
been made in the South Africa Act, 1909 . 
The Northern Rhodesian portion of the 
Company's domain, however, in which 
there was at the time but a handful of 
Whites, was taken over by the Crown and 
the Colonial Office assumed responsibility 
for the Protectorate in 1924 . Nyasaland, 
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whose great lake was discovered by David 
Livingstone in 1859, retained the Pro- 
tectorate status which it had then already 
enjoyed for over two decades. This varied 
constitutional history is important because 
it serves to explain the system of govern- 
ment devised for the federation between 
1951 and 1953. Other background con- 
siderations are the desire on the part of 
most of the locally resident Whites to 
assume leadership in the new federation, 
and the reluctance of almost all Africans m 
the northern Protectorates to be transferred 
in any way from Colonial Office govern- 
ment. The makers of the federal constitu- 
tion were therefore obliged to preserve both 
the existing status of Southern Rhodesia 
and the Protectorate status of Northern 
Rhodesia and Nyasaland, and to lay down 
that the United Kingdom would control the 
internal political development of the 
Protectorates until a majority of their 
peoples desired otherwise. Afucan lands 
were specially safeguarded and certain 
important labour matters were reserved to 
the territories. A special standing com- 
mittee of the Federal Assembly, the African 
Affairs Board, composed of three A Incan 
members and the three European repre- 
sentatives of Atncan interests, was also set 
up to see that measures likely to be dis- 
advantageous to Africans were amended oi 
referred to the United Kingdom Govern- 
ment for rejection or acceptance It was 
also laid down that the whole Federation 
would be revised at a constitutional 
conference to be held between 1960 and 
1962; 1960 was selected and the con- 
ference was begun in December after 
receiving the Monckton Commission's 
advisory report. 

Government of the Federation 
The Federal Government comprises a 
Governor-General and a Ministry under a 
Prime Minister, Sir Roy Welensky, which 
is responsible to a Federal Assembly of 
fifty-nine members. This single chamber 
parliament draws twenty-four of its mem- 
bers from Southern Rhodesia, fourteen 
from Northern Rhodesia and six from 
Nyasaland by direct election on the basis 
of a restricted franchise, demanding 



DR HASTINGS BANDA 
The Afucan Nationalist leader h ho seeks 
to sepai ate Nyasaland from its federation 
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education, income or property qualifica- 
tions ol a kind not attainable by most 
Africans. These forty-four members are at 
present all white though there is no 
specification of race in the Constitution as 
in the South Africa Act. There are nine 
other members, eight African and one 
European, elected on a somewhat wider 
franchise, the European and four of the 
Africans arc returned by voters from 
Southern Rhodesia, while two Africans are 
returned for each of Northern Rhodesia 
and Nyasaland. These fifty-three members, 
forty-five White and eight Africans, all of 
whom are elected by multi-racial electorates 
in which White voters predominate over- 
whelmingly, naturally determine the party 
political complexion of the federal legis- 
lature and the executive. The remaining six 
members, comprising two groups of four 
Europeans and two Africans, are drawn 
from Northern Rhodesia and Nyasaland 
respectively, the Europeans being nomi- 
nated by their Governors, the Africans 
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returned indirectly. A new Civil Service to 
cope with the administration of the 
services (power, health, non-African lower 
education, higher education, etc.) now 
entrusted to the Federation has been 
created, and is in process of development, 
and a new Federal Supreme Court is in 
being. Southern Rhodesia’s civil law is 
based upon the Roman- Dutch system but 
the former link with the Appellate Division 
of the Supreme Court of South Africa has 
been broken, and the new Federal Supreme 
Court has its own judges versed in Roman- 
Dutch law. 

The territorial government of Southern 
Rhodesia continues to be wholly in the 
hands of European Ministers, undei a 
Governor representing the Queen, and all 
members of the Legislative Assembly of 
thirty are Europeans, as they have been 
since 1923. There is a slowly increasing 
number of African voters on the common 
roll but in no constituency has then voice 
been of any great effect as yet The courts 
and administrative services are also almost 
all still European-led and officered, this 
being true also of the departments specific- 
ally devoted to African affairs, though a 
few African individuals are being given 
positions of greater responsibility. In 1960 
the constitution was amended to allow for 
a legislature of fifty members, the increased 
number will allow some Africans at least 
to be elected. An unofficial national con- 
vention in Southern Rhodesia in 1960 
strongly endorsed the idea of substantial 
African representation in Parliament as 
well as greater rights and opportunities 
for Africans in all spheres. Northern 
Rhodesia’s internal constitutional advance 
has been ahead of Nyasaland's throughout 
its recent history and under a new Constitu- 
tion introduced in 1959 the Governor, 
appointed by and responsible to the 
Secretary of State for the Colonies, 
presides over an Executive Council com- 
posed of ten Ministers of whom only four, 
a minority for the first time, are officials 
(the Chief Secretary, the Attorney-General, 
the Minister of Finance and the Minister of 
Native Affairs). There are two African 
Ministers, and all Ministers are responsible 
for a group of departments. The new 


Legislative Council has a Speaker and 
thirty members of whom twenty-two are 
elected, two nominated, while six are 
officials. An ingenious electoral system, 
designed to introduce or increase multi- 
lacial participation in politics, has yet to 
achieve substantial success but African 
voters have had some limited say in the 
return of the twelve members from the 
main areas of European settlement, while 
Europeans have had some voice in the 
choice of six members from African areas. 
Two of the remaining elected seats are 
expressly reserved for Europeans, two for 
Africans In Nyasaland from 1956 there 
were eleven unofficial members in a 
Legislative C ouncil of twenty-three mem- 
bers, six non- African (all in fact European) 
drawn from a common electorate of 
European, Asians and Coloureds, and five 
Africans elected by the African Provincial 
C ouncils. In July, 1959, the Secretary of 
State for the Colonies announced the 
decision to mcicasc African unofficial 
representation in the Legislative Council to 
seven, as against six non-African, and to 
appoint two of the Africans to the 
Executive Council. 

Difficulties in Nyasaland 
Nyasaland and other parts of the new 
Federation have been troubled by 
emergencies and disturbances and Africans 
have thus far shown little willingness to 
participate in the political institutions 
introduced, or modified, since 1953. The 
electoral and parliamentary contests have 
been waged mainly between European 
political parties such as the dominant 
United Federal Party and the Dominion 
Party, with the African Nationalist parties 
continuing to press from outside the 
system foi the dissolution of the Federation. 
Major changes may well be made in the 
system of government and law in 1961 but, 
since the advantages of close inter- 
territorial as well as inter-racial co- 
operation were abundantly demonstrated 
during the war and since, it is to be hoped 
that the changes will not involve major 
disruption but will be constructive steps 
which will command the support of African 
and non-African alike. 
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Hie United kingdom High C ommission Terri- 
tories of South Africa: Basutoland, Swaziland 
and the Bcchuanaland Protectorate 

Only Bechuanaland, with its great area 
and tiny population, has a holder adjoining 
the Federation of Rhodesia and Nyasaland 
while the colony of Basutoland is wholly 
surrounded, and the Piotectorate of 
Swaziland almost wholly surrounded, by 
the Union of South Africa These terri- 
tories, administered by officers of the 
Overseas (Colonial) Service for the Com- 
monwealth Relations Office, are most 
conveniently considered here. Their com- 
bined total population is under 1 \ million, 
Basutoland has about 650,000 Africans 
resident, Bechuanaland 300,000 and Swazi- 
land 235,000. There are a few thousand 
Europeans settled in Swaziland (where they 
own much of the land) and in Bechuana- 
land, but no Europeans are permitted to 
own farms in Basutoland. A new Con- 
stitution was approved in 1959 for 
Basutoland which will permit the Colony to 
provide a notable example of African self- 
government in Southern Africa. The 
Legislative Assembly of Basutoland now 
has a substantial elected element working 
side by side with principal and ward chiefs 
and the Executive Council, advisory to both 
the High Commissioner and the Paramount 
Chief, will have four unofficial and four 


official members Irom the Legislature. In 
Swaziland, the Swazi ruler is more strongly 
wedded to traditional institutions and 
practices than is his Basuto counterpart and 
the presence of Europeans also makes it 
difficult to devise acceptable organs of 
representative government but the Swazi 
nation has in recent years accepted a more 
modernized Treasury, Native Court and 
local administrative system. In Bechuana- 
land where the Bamangwato under the 
K ha mas have been most prominent in the 
modernization or adaptation of African 
forms of government, there is now also to 
be a movement away from the existing 
Advisory Council system, also found in 
Swaziland, towards a National Legislature 
comparable with that recently adopted 
in Basutoland There is more difficulty in 
Bechuanaland, however, because apart 
from the fact of European settlement, there 
are five major, separate, tribal groups and 
political authorities whose wishes have to 
be harmonized. They are the Bamangwato 

(100.000) , Bakwena (40,000), Bangwaketse 

(39.000) , Batawana (39,000) and Bakgatla 

(20.000) . There are also smaller close-knit 
tribes such as the Bamalete (10,000), 
Batlokwa (2,500) and Barolong (6,000). 
These tribes and their numbers are 
mentioned to illustrate a challenge to 
British colonial government in the more 
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arid areas — the need to cater for small 
numbers in a large area and the need to act 
with care before changing institutions which 
have hitherto served peoples' needs. The 
mere doctrinaire imposition of modern 
democratic forms might do more harm than 
good and wisdom sometimes dictates a 
slower pace, with most initiative left in the 
hands of enlightened African leaders 
and educated “commoners." 

The Future of the Territories 
The British High Commission Territories 
are economically dependent on the Union 
of South Africa to a considerable extent 
though there is, as always, a measure 
of interdependence m that the Union, 
for example, welcomes then migrant 
labour forces. The South Africa Act, 1909, 
made provision for their possible in- 
corporation into the Union, and the 
Union Government has continuously urged 
that this be done, particularly to assist its 
apartheid policy, but the Africans have 
strenuously and persistently resisted any 
such action and the United Kingdom 
Government has repeatedly made plain its 
determination to respect African wishes. 
For Britain there can therefore be but one 
policy: to develop each of the Territories 
economically and politically as far and as 
fast as possible towards self-government, to 
await possible changes in South Africa and 
to take heed of fully representative African 
views before considering any form of closer 
political association with either the Union 
of South Africa or the Federation of 
Rhodesia and Nyasaland. Meanwhile, the 
United Kingdom High Commissioner will 
continue his administration from Pretoria 
through Resident Commissioners in 
Maseru, Mbabane and Mafekmg, while 
common institutions, such as the Judiciary 
and Court of Appeal, the Labour Agencies 
on the Witwatersrar.d, and education 
committees, will seek to pool resources and 
knowledge in the interests of all. In 1960 
an important economic and social report 
was prepared. 

The Federation of The West Indies 
Where the three High Commission 
territories were left out of the South 


African Union in 1909, three parts of the 
British Caribbean fifty years later chose not 
to enter the Federation of The West Indies: 
British Guiana, on the mainland of South 
America, like Bechuanaland, by far the 
largest and most sparsely populated of all 
Caribbean countries, British Honduras, on 
the Central American mainland adjoining 
Mexico and Guatemala and the British 
Virgin islands, part of the Leeward Islands. 
Provision exists in the new Federal Consti- 
tution for their eventual incorporation but, 
for various racial, political and economic 
reasons, they elected to remain on their 
own at the time of decision in 1957. The 
defection of British Guiana was felt 
particularly, but one reason for the Colony’s 
decision was the fact that the Fast Indian 
peoples felt a need for caution lest their 
identity be lost or their interests overlooked 
by the peoples of pieponderantly African 
descent who make up the great majority of 
West Indians. The British Caribbean is 
happily free from the acute racial troubles 
which afflict other parts of the Common- 
wealth but there remain a few ethnic 
differences which require sympathetic con- 
sideration and careful handling. The 
Federation of The West Indies itself also 
calls for the utmost sympathy and assistance 
not merely because it embraces some of the 
oldest and most beautiful of British 
colonies, which are now suffering from 
difficulties of population pressure and 
limited production, but because the whole 
venture of associating together such widely 
dispersed islands is beset with obstacles. 
Jamaica, the largest island, with 1,700,000 
out of the Federation’s total population of 
3,200,000, is separated by a thousand miles 
of sea from Trinidad (800,000), where the 
federal capital has been sited. 

Interim Constitution 

In January, 1958, the interim provisions 
of the Federal Constitution came into 
force. Under a Governor-General repre- 
senting the Queen, there is a Prime Minister 
at the head of a Council of State of eleven 
Ministers responsible for portfolios such as 
Trade and Industries, Finance, Communi- 
cations and Works, Natural Resources and 
Agriculture, Labour and Social Affairs. 
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These Ministers are drawn from the 
bicameral parliament: the Senate has 
nineteen members appointed by the 
Governor-General, after consultation with 
territorial Governors, so as to assure 
adequate senior representation for all parts 
of the Federation; the House of Repre- 
sentatives has forty-five members elected by 
adult suffrage. Jamaica has seventeen 
members, Trinidad and Tobago ten, 
Barbados five and each of the seven other 
constituent territories two (such as Antigua 
in the Leeward Islands and Grenada in the 
Windward Islands) save Montserrat in the 
Leewards which has one. A federal 
Supreme Court and Public Service Com- 
mission were also created. 

Financial weakness has been a most 
inhibiting factor in the infant Federation 
and provision had to be inserted in the 
Constitution for continuing United King- 
dom aid of a direct kind, while Britain 
retains powers in respect of financial 
stability, defence and external relations 
The cautious attitude to federation of 
certain key constituent territories has also 
checked advance: influential Jamaican 
leaders like Mr. Norman Manley, the 
territorial Chief Minister and head of the 
Peoples’ National Party, and Sir Alexander 
Bustamente, the well-known leader of the 
powerful Jamaican Labour Party opposi- 
tion and former Chief Minister, both chose 
to remain in territorial politics rather than 
to enter the federal field. Jamaica at present 
is also demanding at least half the seats in 
the federal parliament as a condition of 
continuing support and she is insisting on 
safeguards designed to prevent her resources 
from being utilized in the interests of weaker 
units of the Federation. Jamaica has the 
University College of The West Indies but 
there is keen rivalry with Trinidad which 
has secured the Federal capital. However, 
the Federation is very young and under its 
distinguished Prime Minister, Sir Grantley 
Adams, it could do much towards the 
creation of a united Caribbean. 

Federation versus Individuality 

Space does not permit a detailed 
description of the various territorial 
systems of government but it is important 


to bear in mind the great age of many of the 
West Indian constitutions, a fact which 
helps to explain why federation must 
struggle against an age-old sense of 
individuality. Barbados, for example, had 
its first Governor appointed in 1628 and it 
is jealous of its deep-rooted and distinctive 
organs of executive and legislative govern- 
ment. It might seem absurd for an island of 
no more than I06 square miles and less 
than 250,000 people to have both a 
Legislative Council and House of Assembly, 
and to preserve an Executive Council and 
Executive Committee alongside the newly 
established Cabinet (1958) but Barbadians 
are proud of their historic institutions and 
arc reluctant to abolish them. 

The British West Indies, through the 
centuries, have been a laboratory for 
colonial and Commonwealth constitutions. 
It is interesting to recall that the Ceylon 
“Donoughmore” experiment between 1931- 
46 (referred to in the last chapter) of using 
executive committees drawn from the 
legislature with unofficial chairmen who 
became virtual Ministers was taken over 
for Jamaica in 1 944 and was practised there 
until 1953 when a new Executive Council 
came into being, this being replaced in 1957 
when the new Council of Ministers, pre- 
sided over by a Chief Minister, was created. 
Lastly, we might note that it was in 1942, 
under the stress of war, that an Anglo- 
American Caribbean Commission was 
first formed and that this body later grew 
into the Caribbean Commission comprised 
of French and Dutch as well as British and 
American representatives. The Caribbean 
Research Council and the West Indian 
Conference, subsidiaries of the Commission, 
have helped in the task of fostering social 
and economic advance. A new and more 
broadly representative organization to 
replace the Caribbean Commission was 
devised in 1960. 

The Bahamas and Bermuda 

To the north of independent Haiti and 
Cuba and to the east of Florida and North 
Carolina in the United States, lie the 
Bahama Islands and Bermuda, two of 
Britain's oldest colonies. They played a part 
in the establishment of the former British 
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colonies of North America and both 
acquired democratic parliaments possessing 
wide legislative power in the seventeenth 
century. Today each has a fully elected 
House of Assembly as the lower house and 
a wholly nominated Legislative Council as 
the upper house. In both islands electors 
and public representatives must satisfy old 
style property qualifications. Bermuda 
eventually enacted Women's Suffrage m 
1944, the Bahamas, even more old- 
fashioned, have yet to do so. In 1960, four 
new seats were created m the Bahamas' 
House of Assembly and provided greater 
representation for the Negro or coloured 
people. 

The State of Singapore 

In June, 1959, the island colony of 
Singapore which was fashioned so largely 
by Sir Stamford Raffles in the early 
nineteenth century, swept forward to virtual 
full self-government under its Prime 
Minister Mr. Lee Kuan Yew, leader of the 
left-wing Peoples’ Action Parly, which 
secured forty-three of the fifty-one seats in 
the new Legislative Assembly. The Queen's 
representative, the Head of State, is 
known as the Yang di-Pertuan Negara and 
the last British Governor assumed that title 
until a person of Malayan birth was chosen 
by the Prime Minister. The last Governor 
also took over the post of British Com- 
missioner-General for South-East Asia, 
an officer who represents the United 
Kingdom Government which continues to 
be responsible for Singapore's defence and 
external affairs. The new state also has a 
somewhat unusual limitation on its internal 
sovereignty in that a “Singapore Internal 
Security Council," composed of three 
Singaporian, three British and one Federa- 
tion of Malaya representatives, had to be 
instituted so as to ensure law and order in 
the interests of all parties. 

An examination of a good map, popula- 
tion facts and economic figures, will make 
clear some of the challenges which 
Singapore, a vital Commonwealth trading 
and naval post, has presented to those who 
have sought to help the territory forward to 
the declared goal of self-government. The 
small state of 224 square miles, constituted 


a separate colony in 1946, is linked to the 
mainland of Malaya by the Johore Cause- 
way. It has over 1 \ million inhabitants com- 
posed of over l,2(X),000 Chinese, 223,000 
Malays, 137.000 Indians and 50,000 Eur- 
asians and Europeans and among the 
languages which are widely used are 
Mandarin, Hokkien, Malay, Tamil and 
English. It is the main port for the Federa- 
tion of Malaya and has been the principal 
seat of the Umveisity of Malaya. Singa- 
pore's “manifest destiny" therefore might 
seem obvious and it is indeed a major 
objective of the new state to be incorporated 
into the Federation of Malaya. Ethnic and 
political fears on the part of the Malays of 
the Federation arc however strong: they are 
not prepared to accept the Chinese majority 
which would be the inevitable result of 
fusion and, as a conservative people anxious 
to safeguard their distinctive traditions, 
notably their Muslim religion, language and 
social life, they do not desire close political 
association with what they see as a radical, 
turbulent, over-urbanized and over-com- 
mercialized alien population in Singapore. 
They also feel misgivings about the develop- 
ment of specifically Chinese institutions 
such as the new Nanyang University. 

The Prime Minister of Malaya, Tunku 
Abdul Rahman, who is the leader of 
the Alliance Party of Malaya, is anxious to 
see a moderate Alliance Party develop in 
Singapore but only three seats were won by 
this party at the 1959 Singapore elections 
and the closer union of the two states seems 
to require time, patience and much careful 
negotiation. The only direct constitutional 
link at present is through the Federation of 
Malaya's representative, their external 
affans Minister, who is a member of Singa- 
pore’s Internal Security Council. 

British North Borneo, Brunei, Sarawak 

To proceed from a state with an advanced 
constitution like Singapore to British North 
Borneo, which has just taken its first steps 
on the “Durham" constitutional road, 
might seem unduly arbitrary. The procedure 
however is neither arbitrary nor based on 
mere geographical convenience and it 
serves to illuminate an important fact 
which students of government and law in 
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the emergent Commonwealth must keep in 
mind, especially at the present point in 
history. Where it is reasonable to join 
territories, like Malaya and Singapore, and 
peoples, such as the Malays and Chinese, 
for administrative convenience when 
Britain, an external arbiter, remains the 
principal governmental authority, it is 
necessary to re-examine the structure of 
government and to be prepared to make 
new arrangements, and to speed political 
development in places, as self-government 
draws near for one or more parts of an 
area. We shall see this factor in operation 
in the case of British Somaliland, often 
quoted in the past as a British territory at 
the extreme starting point of colonial 
constitutional development But with 
British North Borneo it is also clear for 
though North Borneo only became a 
British Colony for the first time in 1946 and 
only acquired its first Legislative Council in 
1950, it has figured prominently in the 
programme of a right-wing Singapore 
political party, the Liberal Socialist Party, 
which secured six seats at the 1956 
Singapore elections, though none of its 
thirty candidates was returned in 1959. The 
Liberal Socialist idea of merging Malaya, 
British Borneo and Singapore into a 
proposed “Federation of Malaysia” is 
important, however, and represents a 
definite strand in the political thought of 
many peoples of Malay origin and tradition 
who are afraid of being outnumbered by the 
Chinese immigrants into South-East Asia. 
There also exists the idea of a possible wider 
political association which would join the 
Malaysians of the British areas to the large 
numbers of Indonesians in independent 
Indonesia, including Indonesian Borneo, 
peoples who are ethnically similar. 

Today North Borneo, which until 1942 
was the last territory in the colonial 
empire to be administered by a Chartered 
Company, has a Governor who is both 
Chairman of the Executive Council of five 
official and four nominated members, and 
President of the Legislative Council of 
twelve ex officio and appointed official 
members and ten nominated unofficial 
members. The population of North Borneo 
is a little over 400,000 of whom 270,000 are 


indigenous and about 100,000 Chinese. 
North Borneo, which is about the size of 
Ireland, adjoins Sarawak, to the south-west, 
Sarawak being larger in area and having a 
total population of over 700,000 included 
in which are some 200,000 Sea Dayak, 

50.000 Land Dayak, 200,000 Chinese and 

160.000 Malays 

Sarawak is the land which owes so much 
to Sir James Brocke, the original Rajah, 
chosen by the people, and to his successors, 
his nephew Charles Brooke and the latter’s 
son Sir Charles Vyner Brooke. The latter, 
in 1946, after more than a century of 
personal rule, transferred Sarawak to the 
British Ciown. Under the colonial Consti- 
tution of 1956 there continues to exist the 
Council Negri, the legislature, which has 
twenty-four elected and twenty official and 
nominated members, and the Supreme 
Council, the executive organ, which has 
five members elected from the legislature, 
three ex-officio and two nominated 
members. It was in 1941, to mark the 
centenary of Brooke rule, that His Highness 
the Rajah enacted a new constitution which 
paved the way for the present system. 

Brunei, the tin state between North 
Borneo and Sarawak, has about eighty 
thousand souls of whom fifty per cent are 
Malays (Brunei) and twenty per cent 
Chinese. The Sultan is at the head of the 
Government which now comprises an Exe- 
cutive and a Legislative Council in place of 
the former State Council. Another im- 
portant change is the abolition of the post 
of British Resident and the introduction of 
a separate post for a British High Com- 
missioner in Brunei itself. 

British East Africa: 

Kenya, Uganda and Tanganyika 

The last large zone of the British colonial 
empire is that of East Africa. The territories 
are associated in the East African High 
Commission which was established in 1948 
and there is an East African Central 
Legislative Assembly in addition to 
numerous specialized inter-territorial 
agencies such as railways and harbours, 
airways, posts and telegraphs, currency and 
scientific research. The separate territories 
however, retain their political independence 
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and their association is of a voluntary 
co-operative nature, that is it most 
resembles the relationship between the 
states of a confederation, as contrasted 
with that found between the constituent 
states or territories in a federation or union. 
From time to time throughout the last 
thirty years the idea of closer union or 
political association has been mooted, and 
the desirability of this step was raised again 
after the East Africa Royal Commission 
1953-55 had emphasized the value of 
developing the economic and social 
resources of East Africa on a regional or 
inter-territorial basis. The racial factor, 
however, has again provided the principal 
stumbling-block and the various African 
peoples who form the great majority of the 
population have .been to the fore in resisting 
any move towards closer political associa- 
tion. The African view of federation in 
British Central Africa in 1953 (see p 192, 
the Federation of Rhodesia and Nyasaland) 
has provided a major obstacle. 

In deciding which territory to treat first 
we face again the difficulty which we noted 
in Central Africa. Kenya, like Southern 
Rhodesia, has for many years had the 
greatest number of persons of British or 
European origin who arc familiar with the 
institutions of government and law required 
by a modern state. For this reason Kenya's 
legislative and executive organs have for 
long been more advanced in a constitutional 
sense than those of the Uganda Protector- 
ate, or the Trust Territory of Tanganyika 
which was taken over from Germany after 
the 1914-18 War. Since 1945, however, and 
especially in the last few years Tanganyika, 
less divided by racial divisions and free 
from violent conflict such as that experi- 
enced during the long Mau Mau outbreak, 
has been able to make notable strides 
towards overtaking Kenya. In Uganda, two 
successive Governors have felt free to 
encourage rapid constitutional advance and 
a vigorous “Africanization” policy in the 
public service. However, in the case of 
Uganda, inter-tribal feeling between 
Africans, a reluctance on the part of the 
Baganda people to risk any of their 
traditional parliamentary and other institu- 
tions in union with more numerous peoples 


of other tribal groups, and friction between 
Africans and the minority of immigrant 
Asians, especially the traders, have all 
combined to retard progress towards self- 
government. It has in fact been suggested 
by a leading African politician from 
Tanganyika that his country has benefited 
politically from having a great number and 
variety of small tribes, as well as a more 
heterogeneous population of settled 
Furopeans, because there is no one large, 
entrenched or particularly distinctive group 
to be placated or specially provided for 
before constitutional advance can be made. 
This fact possibly accounts for Tanganyika’s 
initiative in I960 in opening discussions on 
the federation of East Africa with African 
leaders from Kenya and Uganda. 

Experiments in Multi-racial Government 

Both Kenya and Tanganyika have in 
recent year experimented with different 
forms of “multi-racial government.” In 
Kenya there arc six main tribes in the 
African population of 6-2 million (the 
Kikuyu are the most numerous — twenty 
per cent), and some 66,000 Europeans as 
well as 170,000 Indians, Pakistanis, and 
Goans and 37,000 Arabs. The Legislative 
Council, as altered in 1958, was made up of 
thirty-six “Constituency Elected Members,” 
twelve “Specially Elected Members,” and 
thirty-seven members nominated by the 
Governor. There were also six ex officio 
members. Of the Constituency Elected 
Members, fourteen were European, fourteen 
African, six Asian (of whom two were 
Muslim) and two Arab. There was thus 
parity between these African and European 
members, or an African, Asian and Arab 
majority. The Specially Elected Members 
were chosen by the members of the Legis- 
lative Council sitting as an electoral college: 
the twelve were made up of four African, 
four European, two non-Muslim Asian, 
one Muslim Asian and one Arab. The 
nominated members could be of any race 
and they were selected on grounds of special 
qualification : they have included, for 
example, a Muslim Sheikh who was also 
Personal Adviser to the Governor on Arab 
Affairs and an eminent financial authority 
who served as Minister of Finance and 
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Development until his recent retirement 
from politics. 

The Council of Ministers numbered 
sixteen; six to eight could be public officers 
while the eight unofficial Ministers included 
four Europeans, two Africans and two 
Asians: the Governor’s Personal Adviser 
on Arab affairs had the right to participate 
in its proceedings. A special institution 
designed to protect any community against 
harmful discrimination is the Council of 
State which has a chairman and from ten to 
sixteen members. Under a chairman, ten 
members, eminent men drawn from all 
racial and cultural groups, at present make 
up the Council of State. Kenya has made 
significant strides towards a multi-racial 
civil service since 1954 when a completely 
non-racial principle was introduced to 
govern the selection, condition of service 
and promotion of public servants. In 
London in January and February, I960, a 
Kenya constitutional conference agreed on 
further advances which will permit African 
leaders, in particular, to play a substan- 
tially greater part in government, as 
ministers, as well as members of the 
Legislature. Elections early in 1961 will 
mark a decisive change by introducing a 
majority of members, mostly Africans, 
elected on a common roll. 

Tanganyika achieved a most notable 
constitutional advance in 1957. The multi- 
racial “parity principle” which had been 
introduced before was preserved but 
provision was made for elections to be held 
to return three members (one African, one 
Asian and one European) from each of ten 
constituencies, voters of all races having to 
vote for two representatives of races other 
than their own as well as for a repre- 
sentative from their own racial group. 
Africans formed a majority of the electorate 
but they, with European and Asian voters, 
had to consider the merits of candidates 
from different groups, a valuable exercise 
in political societies where ethnic groups 
often tend to be very exclusive and take 
little interest in the affairs and attributes of 
their neighbours. To the thirty members so 
elected were added three other unofficials 
chosen to represent the general interests of 
the territory. These thirty-three unofficials 


on the “Representative side” of the 
legislature were confronted by thirty-four 
nominated officials and unofficials who 
made up the Government side of the House. 
Official Ministers on the Government side 
had ns colleagues nominated unofficial 
Assistant Ministers, African and Asian, 
who thereby gained experience of policy 
formulation and administration. The 
Executive Couir il was composed of the 
Governor as President, three ex officio 
Ministers, six official Ministers, and seven 
unofficials— three African, three Asians 
and one European. Tanganyika in 1959 
had 9 million Africans representing 120 
tribes, and 135,000 non-Africans including 
85,000 Indians and Goans, 23,000 Euro- 
peans, 22,000 Arabs. Tanganyika recently 
took a major step forward on the road to 
full self-government and so assumed the 
lead in East Africa. In 1960 the foremost 
African leader, Mr. Julius Nyerere, became 
Chief Minister at the head of the reconsti- 
tuted Council of Ministers with a large 
majority of elected unofficials drawn from 
an enlarged legislature. 

Uganda, an African State 
Uganda, by contrast with the two 
“multi-racial government” territories, has 
had as the objective of policy its develop- 
ment as an “African state.” On the Legisla- 
tive Council the structure of which was 
changed in 1955, there are sixty-two 
members presided over by a Speaker, as in 
Kenya and Tanganyika. There are thirty 
representative members made up of eighteen 
Africans, six Asians and six Europeans. In 
1958 it was arranged to hold direct elections 
for the African Representatives in all 
districts which wanted them (save remote 
Karamoja), and such elections were duly 
held in nine districts, ten members being 
returned by them. The thirty-two Govern- 
ment members of the Legislature include 
three ex officio with fourteen other 
Government Ministers and officials on the 
front bench, and fifteen nominated members 
on the Government back bench. The 
Executive Council, with the Governor as 
President, has the usual three ex officio 
members, the Chief Secretary, the Attorney- 
General and the Financial Secretary, and 
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and their association is of a voluntary 
co-operative nature, that is it most 
resembles the relationship between the 
states of a confederation, as contrasted 
with that found between the constituent 
states or territories in a federation or union. 
From time to time throughout the last 
thirty years the idea of closer union or 
political association has been mooted, and 
the desirability of this step was raised again 
after the East Africa Royal Commission 
1953-55 had emphasized the value of 
developing the economic and social 
resources of East Africa on a regional or 
mter-tcrritorial basis. The racial factor, 
however, has again provided the principal 
stumbling-block and the various African 
peoples who form the great majority of the 
population have been to the fore in resisting 
any move towards closer political associa- 
tion. The African view of federation in 
British Central Africa in 1953 (sec p. 192, 
the Federation of Rhodesia and Nyasaland) 
has provided a major obstacle. 

In deciding which territory to treat first 
we face again the difficulty which wc noted 
in Central Africa. Kenya, like Southern 
Rhodesia, has for many years had the 
greatest number of persons of British or 
European origin who are familiar with the 
institutions of government and law required 
by a modern state. For this reason Kenya's 
legislative and executive organs have for 
long been more advanced in a constitutional 
sense than those of the Uganda Protector- 
ate, or the Trust Territory of Tanganyika 
which was taken over from Germany after 
the 1914-18 War. Since 1945, however, and 
especially in the last few years Tanganyika, 
less divided by racial divisions and free 
from violent conflict such as that experi- 
enced during the long Mau Mau outbreak, 
has been able to make notable strides 
towards overtaking Kenya. In Uganda, two 
successive Governors have felt free to 
encourage rapid constitutional advance and 
a vigorous “Africanization” policy in the 
public service. However, in the case of 
Uganda, inter- tribal feeling between 
Africans, a reluctance on the part of the 
Baganda people to risk any of their 
traditional parliamentary and other institu- 
tions in union with more numerous peoples 


of other tribal groups, and friction between 
Africans and the minority of immigrant 
Asians, especially the traders, have all 
combined to retard progress towards self- 
government. It has in fact been suggested 
by a leading African politician from 
Tanganyika that his country has benefited 
politically from having a great number and 
variety of small tribes, as well as a more 
heterogeneous population of settled 
Europeans, because there is no one large, 
entrenched or particularly distinctive group 
to be placated or specially provided for 
before constitutional advance can be made. 
This fact possibly accounts for Tanganyika’s 
initiative in 1960 in opening discussions on 
the federation of East Africa with African 
leaders from Kenya and Uganda. 

Experiments in Multi-racial Government 

Both Kenya and Tanganyika have in 
recent year experimented with different 
forms of “multi-racial government.” In 
Kenya there are six mam tribes in the 
African population of 6-2 million (the 
Kikuyu are the most numerous — twenty 
per cent), and some 66,000 Europeans as 
well as 170,000 Indians, Pakistanis, and 
Goans and 37,000 Arabs. The Legislative 
Council, as altered in 1958, was made up of 
thirty-six “Constituency Elected Members,” 
twelve “Specially Elected Members,” and 
thirty-seven members nominated by the 
Governor. There were also six ex officio 
members. Of the Constituency Elected 
Members, fourteen were European, fourteen 
African, six Asian (of whom two were 
Muslim) and two Arab. There was thus 
parity between these African and European 
members, or an African, Asian and Arab 
majority. The Specially Elected Members 
were chosen by the members of the Legis- 
lative Council sitting as an electoral college: 
the twelve were made up of four African, 
four European, two non-Muslim Asian, 
one Muslim Asian and one Arab. The 
nominated members could be of any race 
and they were selected on grounds of special 
qualification: they have included, for 
example, a Muslim Sheikh who was also 
Personal Adviser to the Governor on Arab 
Affairs and an eminent financial authority 
who served as Minister of Finance and 
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Development until his recent retirement 
from politics. 

The Council of Ministers numbered 
sixteen; six to eight could be public officers 
while the eight unofficial Ministers included 
four Europeans, two Africans and two 
Asians: the Governor’s Personal Adviser 
on Arab affairs had the right to participate 
in its proceedings. A special institution 
designed to protect any community against 
harmful discrimination is the Council of 
State which has a chairman and from ten to 
sixteen members. Under a chairman, ten 
members, eminent men drawn from all 
racial and cultural groups, at present make 
up the Council of State. Kenya has made 
significant strides towards a multi-racial 
civil service since 1954 when a completely 
non-racial principle was introduced to 
govern the selection, condition of service 
and promotion of public servants. In 
London in January and February, 1960, a 
Kenya constitutional conference agreed on 
further advances which will permit African 
leaders, m particular, to play a substan- 
tially greater part in government, as 
ministers, as well as members of the 
Legislature. Elections early in 1961 will 
mark a decisive change by introducing a 
majority of members, mostly Africans, 
elected on a common roll. 

Tanganyika achieved a most notable 
constitutional advance in 1957. The multi- 
racial “parity principle” which had been 
introduced before was preserved but 
provision was made for elections to be held 
to return three members (one African, one 
Asian and one European) from each of ten 
constituencies, voters of all races having to 
vote for two representatives of races other 
than their own as well as for a repre- 
sentative from their own racial group. 
Africans formed a majority of the electorate 
but they, with European and Asian voters, 
had to consider the merits of candidates 
from different groups, a valuable exercise 
in political societies where ethnic groups 
often tend to be very exclusive and take 
little interest in the affairs and attributes of 
their neighbours. To the thirty members so 
elected were added three other unofficials 
chosen to represent the general interests of 
the territory. These thirty-three unofficials 


on the “Representative side” of the 
legislature were confronted by thirty-four 
nominated officials and unofficials who 
made up the Government side of the House. 
Official Ministers on the Government side 
had as colleagues nominated unofficial 
Assistant Ministers, African and Asian, 
who thereby gained experience of policy 
formulation and administration. The 
Executive Council was composed of the 
Governor as President, three ex officio 
Ministers, six official Ministers, and seven 
unofficials — three African, three Asians 
and one European. Tanganyika in 1959 
had 9 million Africans representing 120 
tribes, and 135,000 non-Africans including 
85,000 Indians and Goans, 23,000 Euro- 
peans, 22,000 Arabs. Tanganyika recently 
took a major step forward on the road to 
full self-government and so assumed the 
lead in East Africa. In 1960 the foremost 
African leader, Mr. Julius Nyerere, became 
Chief Minister at the head of the reconsti- 
tuted Council of Ministers with a large 
majority of elected unofficial drawn from 
an enlarged legislature. 

Uganda, an African State 
Uganda, by contrast with the two 
“multi-racial government” territories, has 
had as the objective of policy its develop- 
ment as an “African state.” On the Legisla- 
tive Council the structure of which was 
changed in 1955, there are sixty-two 
members presided over by a Speaker, as in 
Kenya and Tanganyika. There are thirty 
representative members made up of eighteen 
Africans, six Asians and six Europeans. In 
1958 it was arranged to hold direct elections 
for the African Representatives in all 
districts which wanted them (save remote 
Karamoja), and such elections were duly 
held in nine districts, ten members being 
returned by them. The thirty-two Govern- 
ment members of the Legislature include 
three ex officio with fourteen other 
Government Ministers and officials on the 
front bench, and fifteen nominated members 
on the Government back bench. The 
Executive Council, with the Governor as 
President, has the usual three ex officio 
members, the Chief Secretary, the Attorney- 
General and the Financial Secretary, and 
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ten Ministers, official and unofficial. Three 
of the unofficial Ministers are African, one 
is Asian. A major constitutional advance 
for Uganda is planned for 1961, but, as 
has been mentioned above, the people 
of Buganda, one of the four Provinces of 
the Protectorate, are reluctant to lose their 
identity and what they see to be their 
important special status. This feeling 
derives to a consideiable extent from the 
different footing on which they were placed 
by the Uganda Agreement of 1900, and the 
subsequent Buganda Agreement of 1955. 
The kingdom of Buganda had a Kabaka 
(king) and a parliament (Lukiko) of its own 
before the British came and a comparatively 
advanced system of executive and judicial 
government. These traditional institutions 
have been preserved and the Baganda are 
naturally jealous of them. A hiearchy of 
appointed chiefs make up the executive and 
the Lukiko has eighty-nine members of 
whom forty are elected indirectly and 
twenty by county councils However, other 
people in the other provinces (Eastern, 
Western and Northern) had also important 
traditional rulers, for example those of the 
Toro, Ankole and Bunyoro districts, and it 
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remains to be seen how the often conflicting 
wishes of the different traditional authorities 
are composed and the differences between 
all such authorities and their younger, 
educated and more democratically-minded 
Africans are satisfactorily reconciled. 

When each of the different territories 
with the aid of Britain has made more 
economic and educational, as well as 
political, progress and has attained greater 
national unity, we might hope to see the 
East Africa Central Legislative Assembly 
with its representatives of all racial groups 
assist the growth of a desire for closer 
political association on a regional scale. 
In 1956 the Assembly was enlarged from 
twenty-four to thirty-four members and the 
unofficial membership was increased from 
thirteen to twenty, six members being drawn 
from each territory (two African, two 
Asian and two Furopean) with two Arabs 
being appointed by the East Africa High 
Commission The joint tackling of regional 
problems by technical and other officers of 
all races on the High Commission staff has 
helped to foster mutual understanding. 

Zanzibar 

It is convenient and appropriate to move 
from the three large territories of British 
East Africa to the island protectorate of the 
Sultan of Zanzibar, His Highness Seyyid 
Sir Abdullah bin-Khalifa, because Zanzibar 
was, in the nineteenth century, the principal 
nodal point of influence on the East African 
coast and the main base from which 
British and other European explorers, 
missionaries and administrators penetrated 
the interior of Eastern and Central Africa. 
It is also from the Sultan of Zanzibar that 
an important ten-mile strip of the British 
East African coast continues to be leased. 
Today Zanzibar, with Pemba, and its 
population of 300,000, composed of 
roughly 50,000 Arabs, 200,000 Africans and 
20,000 Indians (including some Pakistanis 
and Goans), still has the Sultan and a 
British Resident at the head of government 
but the Legislative Council was sub- 
stantially democratized in 1957 when 
common roil elections were introduced for 
six of the twelve unofficial members who, 
with four ex officio and nine official 
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members, make up the local parliament. 
The other six unofficials are appointed by 
the Sultan with the advice of the British 
Resident. It is hoped that a common roll 
will, in the course of time, facilitate a non- 
racial approach to politics and political 
representation though the electors did tend 
to vote racially in the 1957 elections. Five 
of the six candidates were African-sup- 
ported and appointments had to be made 
to provide an Arab and Indian balance. 
The British Resident presides over the 
Executive Council and he also has a scat on 
the Sultan’s Privy Council. In June, I960, 
Sir Hilary Blood, as a Constitutional 
Commissioner, recommended a greatly 
enlarged and wholly elected Legislative 
Council, with a Ministerial system. He 
particularly emphasized the need to have an 
officially-recognized and salaried leader of 
the opposition, so as to accustom the people 
to the idea of having diffeient political 
parties and thereby to lessen the dangers 
of authoritarianism or dictatorship. 

Somali Peoples 

But where Zanzibar's first Legislative 
Council was introduced in 1926, replacing 
the former advisory Protectorate Council, 
the Somaliland Protectorate received its 
first Legislative Council in 1957, the 
Protectorate Advisory Council which it 
replaced having been instituted only in 
1947. There are many reasons for this 
constitutional tardiness, the most important 
being the Somali reluctance to receive 
modern education or to change in other 
ways their traditional mode of life. For the 
first twenty years of the twentieth century, 
the Mullah, Mohamed Abdulla Hassan, 
was engaged in active operations against 
the British administration, operations which 
left their mark on subsequent development. 

After the renewed disruption of the 
Horn of Africa by the 1939-45 War and 
the United Nations’ acceleration of the 
constitutional advance of Italian Somali- 
land, the United Kingdom felt compelled 
to speed the political progress of the related 
peoples of British Somaliland. The various 
Somali peoples, scattered throughout the 
northern frontier district of Kenya, the 
south-eastern and other parts of Ethiopia, 


and French, as well as Italian and British 
Somaliland, have a concept of a greater 
“Somalia,” a state which will embrace 
them all. Whether or not they will eventu- 
ally attain this aim remains to be seen but 
Britain thought it as well to place the 
Somalis under her charge on a par with 
their fellows in Italian Somaliland. Hence 
the changes in 1957; hence too the further 
changes which wer; made in 1959 and 19(0. 
Where in 1957 there were not more than 
six unofficial alongside three ex officio and 
five official members, there were early in 
I960 thirty- three elected unofficial members 
alongside three officials and a majority of 
unofficials in the Executive. In this way the 
mainly nomadic population of 650,000 
souls made a three-league constitutional 
stride. 

After the elections held in February, 
1960, the elected Somali ministers requested 
independent status to permit immediate 
union with cx-Italian Somaliland on July 
1st, 1960. This request was granted and on 
June 26th the British Somaliland Protector - , 
ate became independent. 

Aden 

Across the Gulf of Aden there lies the 
important naval base and the Colony and 
Protectorate of Aden. Like the Somalis 
most Adenis are Muslims but, in addition 
to the predominantly Arab population of 
Aden, there is a substantial proportion of 
Indians and Pakistanis who, as in Somali- 
land, still play a significant part in the 
administration. The Colony has about 
150,000 people, the Protectorate 660,000, 
divided about equally between the Western 
and Eastern areas. Save for Mukalla, the 
Protectorate has no large town. Aden 
Colony received a new constitution in 1959, 
the elected element first introduced in 1955 
being substantially increased. There is now 
a Speaker with twelve elected, five ex officio 
and six nominated members, a member- 
system has also been introduced into the 
Executive. The Aden Protectorate is under 
the Governor of Aden and British officers 
assist the administration but the various 
Amirs, Sultans and other rulers exercise 
considerable authority. With the aid of 
British officers, they have in recent years 
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introduced modern-type legislative and 
executive councils. 

From the Falkland Islands to Fiji 

From the Falkland Islands, with a 
permanent, mostly British, population of 
under three thousand, through Mauritius 
and Hong Kong to Fiji, across all oceans 
of the world, there are scattered British 
dependencies of one kind and another. 
Some, such as Inaccessible Island in the 
Atlantic, have forbidding names, while 
others attract, like Christmas Island in the 
western Pacific. But all have their interest 
and importance and 4 provide some measure 
of responsibility for the citizens of the 
United Kingdom who ultimately control 
their systems of government and law, and 
many other aspects of their life and welfare 
as well. Hong Kong, with nearly three 
million people, on a land area of only 
391 square miles adjoining China (of which 
the greater part is leased until the year 
1997), provides a major challenge and it is 
a matter for pride that the successive 
Governors and officials who have had the 
larger share of governmental responsibility 
have performed their tasks so well. And 
while the Cyprus constitutional deadlock 
has largely been settled, Malta, G.C., in the 
heart of the Mediterranean, continues to 
offer its peculiar challenge: should it be 
brought into political integration with the 
United Kingdom? 

Yet other distinctive challenges come 
from Mauritius and Fiji where, during 
the course of British rule, immigrants 
from British India have come to out- 
number the indigenous peoples. Again 
while the number of persons of European or 
British descent here may tie of the same 
order as the few thousand of the Falkland 
Islands, yet the tasks of devising suitable 
forms of representation, impartial courts of 
justice and efficient administration in the 
interests of each racial group, as well as the 
whole community among the 650,000 of 
diverse race and culture in Mauritius and the 
390,000 in Fiji are much more formidable. 
We cannot delve into details of these and 
other dependencies but even those not 
mentioned here deserve consideration and 
careful study, 


Conclusion 

We have chosen to discuss government 
in the Emergent Commonwealth in a 
broadly geographical manner rather than 
in a classificatory constitutional way 
because in the rapid, sometimes bewilder- 
ing, series of changes in the past ten years, 
there has been a sti ong emphasis on regional 
grouping and inter-regional or zonal con- 
siderations. Older conceptions of successive 
stages and tempo have been swept aside. 
We cannot be certain of future develop- 
ments but it would seem likely that many 
small isolated units will be drawn more and 
more into association with full member 
states of the Commonwealth in their general 
area, as some have been already, while 
others may join to form a new political 
entity either within or outside the Common- 
wealth. There has nevertheless been evident 
throughout our discussion a plain indication 
of the stages of constitutional advance 
from a Governor and British officials 
directly responsible to the United Kingdom, 
at one extreme, to a very advanced form of 
self-government at the other, where a 
Governor or Governor-General as the 
Queen’s representative is essentially a 
constitutional monarch acting on the 
advice of Ministers who are drawn from, 
and are responsible to, a wholly elected 
local parliament. From our examples we 
have seen how progress on the “Durham 
Road” has been achieved. 

Space has prevented us from discussing 
local government in the Emergent Com- 
monwealth in any detailed fashion. This 
must not obscure the tremendous signifi- 
cance of local government and the various 
important ventures in this field which have 
been undertaken by Britain, a country 
exceptionally well -qualified in the art of the 
effective management of local affairs in 
town and country. Despite the variety of 
traditions in the Emergent Commonwealth, 
Britain has sought in every case to share 
with individual overseas communities the 
benefits of responsible local democracy 
which her long experience has led her to 
treasure. Eminent men like the great African 
Chief Justice of Ghana, Sir Henley Coussey, 
have, in their writings on sound constitu- 
tional advance, emphasized the supreme 
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importance of a national foundation of 
responsible and good local governments. 
To appraise government and law in any 
territory it is therefore important to 
examine the functions of the local authori- 
ties, the local councils, the local treasuries 
and the local courts. 

It is no part of our task to attempt an 
over-all judgment of British policy and 
practice in the emergent Commonwealth 
but while there have been many errors and 
wrongs, sometimes of a grave and grievous 
kind, the record also shines with examples 
of outstanding achievement and service to 
a wider world. Judges of the Judicial 
Committee of the Privy Council have given 
of their best as members of the supreme 
court of justice in the British colonial 
empire; a cadet or junior District Olhccr 
attempts, within his own carefully super- 
vised court, to apply the same judicial 
principles. Lair and impartial administra- 
tion in the interests of the local peoples has 
also been a first principle Jhrough many 
generations. In more recent years, and 
especially since the 1939-45 War, a wider 


conception of international duty and 
national responsibility has grown and 
Britain has given a notable lead in the 
field of the social and economic develop- 
ment of the overseas peoples. The Colonial 
Development and Welfare Acts, as of 1940 
and 1945 to 1955, supply a first-class 
example. Between 1945 and 1955 the United 
Kingdom provided £220 million to colonial 
governments for development and welfare 
services: in 1959 a further £95 million was 
earmarked. It is expected that up to £700 
million will be spent on these development 
and welfare plans. To assist economic 
production in the dependent territories the 
Colonial Development Corporation, created 
in 1948, may borrow up to £150 million. 
Grants to territories faced with special 
difficulties beyond their control, such as 
floods sweeping away large and important 
bridges, have also been made. These bald 
round figures and all the detailed territorial 
schemes and budgets dealing with health, 
education, housing, nutrition and the like, 
reflect a wider and deeper concern with 
human welfare on the part of government' 


Test Yourself 

1. (a) Which country is assured of advancing to join the full member 
nations of the Commonwealth in 1961 ? (b) Where is it situated? 

2. Name two large associations which are aspiring to full self-government 
and independent status within the Commonwealth. 

3. What general system, or form of government characterizes the West 
Indies, and Rhodesia and Nyasaland 9 Name the capital city of each 

4. {a) What is the name of the Department ol State in the United Kingdom 
which is primarily responsible for the government of overseas depen- 
dencies ? 

( b ) What is the title of the Minister at its head? 

(r) What is the principal judicial institution of the colonial empire? 

(d) What are the names of the two most characteristic government 
councils which are found in British overseas dependencies? 

( e ) What are the major characteristics of such councils near the starting 
point and near the finishing point of the “Durham" road of constitutional 
development ? 

5. Name at least seven dependent territories in Africa for whose government 
the Parliament and people of Great Britain are still directly responsible. 

6. What general difficulty in terms of their population composition is 
common to British Guiana, Kenya and Singapore? Name the principal 
groups concerned in the three territories and a seeming consequence of 
their division in terms of closer regional political association. 

Answers will be found at the end oj the book. 
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introduced modern-type legislative and 
executive councils. 

From the Falkland Islands to Fiji 

From the Falkland Islands, with a 
permanent, mostly British, population of 
under three thousand, through Mauritius 
and Hong Kong to Fiji, across all oceans 
of the world, there are scattered British 
dependencies of one kind and another. 
Some, such as Inaccessible Island in the 
Atlantic, have forbidding names, while 
others attract, like Christmas Island in the 
western Pacific. But all have their interest 
and importance and* provide some measure 
of responsibility for the citizens of the 
United Kingdom who ultimately control 
their systems of government and law, and 
many other aspects of their life and welfare 
as well. Hong Kong, with nearly three 
million people, on a land area of only 
391 square miles adjoining China (of which 
the greater part is leased until the year 
1997), provides a major challenge and it is 
a matter for pride that the successive 
Governors and officials who have had the 
larger share of governmental responsibility 
have performed their tasks so well. And 
while the Cyprus constitutional deadlock 
has largely been settled, Malta, G.C., in the 
heart of the Mediterranean, continues to 
offer its peculiar challenge: should it be 
brought into political integration with the 
United Kingdom 9 

Yet other distinctive challenges come 
from Mauritius and Fiji where, during 
the course of British rule, immigrants 
from British India have come to out- 
number the indigenous peoples. Again 
while the number of persons of European or 
British descent here may be of the same 
order as the few thousand of the Falkland 
Islands, yet the tasks of devising suitable 
forms of representation, impartial courts of 
justice and efficient administration in the 
interests of each racial group, as well as the 
whole community among the 650,000 of 
diverse race and culture in Mauritius and the 
390,000 in Fiji are much more formidable. 
We cannot delve into details of these and 
other dependencies but even those not 
mentioned here deserve consideration and 
careful study. 


Conclusion 

We have chosen to discuss government 
in the Emergent Commonwealth in a 
broadly geographical manner rather than 
in a classificatory constitutional way 
because in the rapid, sometimes bewilder- 
ing, series of changes in the past ten years, 
there has been a strong emphasis on regional 
grouping and inter-regional or zonal con- 
siderations. Older conceptions of successive 
stages and tempo have been swept aside. 
We cannot be certain of future develop- 
ments but it would seem likely that many 
small isolated units will be drawn more and 
more into association with full member 
states of the Commonwealth in their general 
area, as some have been already, while 
others may join to form a new political 
entity either within or outside the Common- 
wealth. There has nevertheless been evident 
throughout our discussion a plain indication 
of the stages of constitutional advance 
from a Governor and British officials 
directly responsible to the United Kingdom, 
at one extreme, to a very advanced form of 
self-government at the other, where a 
Governor or Governor-General as the 
Queen’s representative is essentially a 
constitutional monarch acting on the 
advice of Ministers who are drawn from, 
and are responsible to, a wholly elected 
local parliament. From our examples we 
have seen how progress on the “Durham 
Road’’ has been achieved. 

Space has prevented us from discussing 
local government in the Emergent Com- 
monwealth in any detailed fashion. This 
must not obscure the tremendous signifi- 
cance of local government and the various 
important ventures in this field which have 
been undertaken by Britain, a country 
exceptionally well-qualified in the art of the 
effective management of local affairs in 
town and country. Despite the variety of 
traditions in the Emergent Commonwealth, 
Britain has sought in every case to share 
with individual overseas communities the 
benefits of responsible local democracy 
which her long experience has led her to 
treasure. Eminent men like the great African 
Chief Justice of Ghana, Sir Henley Coussey, 
have, in their writings on sound constitu- 
tional advance, emphasized the supreme 
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importance of a national foundation of 
responsible and good local governments. 
To appraise government and law in any 
territory it is therefore important to 
examine the functions of the local authori- 
ties, the local councils, the local treasuries 
and the local courts. 

It is no part of our task to attempt an 
over-all judgment of British policy and 
practice in the emergent Commonwealth 
but while there have been many errors and 
wrongs, sometimes of a grave and grievous 
kind, the record also shines with examples 
of outstanding achievement and service to 
a wider world. Judges of the Judicial 
Committee of the Privy Council have given 
of their best as members of the supreme 
court of justice in the British colonial 
empire; a cadet or junior District Officer 
attempts, within his own carefully super- 
vised court, to apply the same judicial 
principles. Fair and impartial administra- 
tion in the interests of the local peoples has 
also been a first principle ^hrough many 
generations. In more recent years, and 
especially since the 1939-45 War, a wider 


conception of international duty and 
national responsibility has grown and 
Britain has given a notable lead in the 
field of the social and economic develop- 
ment of the overseas peoples. The Colonial 
Development and Welfare Acts, as of 1940 
and 1945 to 1955, supply a first-class 
example. Between 1945 and 1 955 the United 
Kingdom provided £220 million to colonial 
governments for development and welfare 
services: in 1959 a further £95 million was 
earmarked. It is expected that up to £700 
million will be spent on these development 
and welfare plans. To assist economic 
production in the dependent territories the 
Colonial Development Corporation, created 
in 1948, may borrow up to £150 million. 
Grants to territories faced with special 
difficulties beyond their control, such as 
floods sweeping away large and important 
bridges, have also been made. These bald 
round figures and all the detailed territorial 
schemes and budgets dealing with health, 
education, housing, nutrition and the like, 
reflect a wider and deeper concern with 
human welfare on the part of government' 


Test Yourself 

1. (a) Which country is assured of advancing to join the full member 
nations of the Commonwealth in 1961 ? ib) Where is it situated? 

2. Name two large associations which are aspiring to full self-government 
and independent status within the Commonwealth. 

3. What general system, or form of government characterizes the West 
Indies, and Rhodesia and Nyasaland? Name the capital city of each. 

4. («) What is the name of the Department of State in the United Kingdom 
which is primarily responsible for the government of overseas depen- 
dencies? 

(/>) What is the title of the Minister at its head? 

(c) What is the principal judicial institution of the colonial empire? 

(d) What are the names of the two most characteristic government 
councils which are found in British overseas dependencies? 

(e) What are the major characteristics of such councils near the starting 
point and near the finishing point of the “Durham" road of constitutional 
development? 

5. Name at least seven dependent territories in Africa for whose government 
the Parliament and people of Great Britain are still directly responsible. 

6. What general difficulty in terms of their population composition is 
common to British Guiana, Kenya and Singapore? Name the principal 
groups concerned in the three territories and a seeming consequence of 
their division in terms of closer regional political association. 

Answers will be found at the end oj the book. 
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PANDIT JAWAHARLAL NEHRU 

The first Prime Minister of independent India , formerly a disciple of Gandhi and leader 
of the Congress Party , is here portrayed in a bust by Epstein . 




CHAPTER X 


LAW AND GOVERNMENT IN INDIA 
AND PAKISTAN 


W hen on July 18, 1947, the Indian 
Independence Act received the Royal 
Assent all British control of Indian Affairs, 
which had been maintained in one form or 
another for nearly two hundred years, 
ceased. The Act made provision for the 
creation of a Dominion of India and a 
Dominion of Pakistan, thus dividing what 
had been British India into two nations, 
the one predominatingly Hindu in popula- 
tion, the other mainly Moslem, from the 
Royal Styles and Titles that of “Emperor 
of India" was erased, the office of Secretary 
of State for India was abolished, and such 
functions as the India Office might continue 
to discharge were transferred to the Com- 
monwealth Relations Office. On August 15, 
1947, the Central Government and the 
Legislatures, as they had existed, came to 
an end. 

After the meeting of the Commonwealth 
Premiers in London in April, 1949, a 
declaration was issued the significant pas- 
sages of which read: “The Government of 
India have informed the other Governments 
of the Commonwealth of the intention of 
the Indian people that under the new con- 
stitution which is about to be adopted 
India shall become a sovereign independent 
Republic. 

“The Government of India have, how- 
ever, declared and affirmed India’s desire to 
continue her full membership of the Com- 
monwealth of Nations and her acceptance 
of the King as the symbol of the free 
association of its independent member 
nations and as such the Head of the 
Commonwealth." 

Between the passing of the Independence 
Act in 1 947 and the assembly of an elected 
Parliament in 1952 all powers were exer- 
cised by a Constituent Assembly, whose 
other function was the drafting of a con- 
stitution. This came into force in January 
1950, and was amended in minor particu- 


lars in 1951 and 1952. It enacted that 
India was a Union of 27 States, nine of 
which corresponded to what were previously 
Goveinor's Provinces, eight to what had 
been Indian States or Union of States, and 
ten to the older Chief Commissioners Pro- 
vinces. The Head of the Union is an elected 
President in whom all executive power is 
vested to be exercised by him on the 
advice of Ministers responsible to Parlia- 
ment. He holds office for five years, being 
chosen by an electoral college of all the 
members of the Central Parliament and the 
Provincial Legislatures. 

As a sovereign independent Republic 
India secures to all its citizens “justice, 
liberty, equality and fraternity." Untouch- 
ability, enshrined m the Hindu code of life 
for thousands of years, is abolished and 
made punishable by law, but a law that 
runs counter to the age-long customs of the 
Hindu faith has in practice proved difficult 
to enforce. 

Indian Constitution 

The Central Parliament of India consists 
of a Council of State of 250 members and 
a House of the People of not more than 500 
members. The People’s House is directly 
elected on the basis of adult suffrage, and 
in the first elections m 1952, which returned 
the Congress Party in overwhelming 
power, 171,947,245 votes were cast. The 
Council of State is a permanent body not 
subject to dissolution, but with one-third 
of its members retiring every second year. 
Election is indirect by representatives from 
each State Legislature where such Legisla- 
tures are unicameral, and from the Lower 
House if bicameral. 

Each of the “A" States, substantially the 
former Governor’s Provinces, has a Gover- 
nor appointed by the President for a term 
of five years. The “B" States, formed by 
the union of areas that were formerly 
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Indian States with their rulers exercising a 
measure of independence, have a Rajpra- 
mukh at their head, who has to be recog- 
nized by the President. The merging for 
governmental purposes of more than five 
hundred Indian States into the body of 
India is a major change in the form of 
administration. In the main this was 
brought about by consent of the rulers, 
some of the smaller areas being incorporated 
into the Provinces, while the larger were 
grouped into new States. Union was 
imposed by a display of force upon 
Junagadh State, whose ruler sought to ally 
himself with Pakistan, and upon Hydera- 
bad, whose Nizam claimed independence. 
The final destination of Kashmir remains 
undetermined. Claimed by Pakistan on the 
ground that the majority of its inhabitants 
are Moslems, its Rajah opted for union 
with India. After some lighting a truce line 
across the State has been established, but 
the efforts of United Nations observers 
have failed to bring about agreement 
between India and Pakistan as to the future 
control of the State as a whole. 

Administration 

In the setting up of the administrative 
machinery of India the Constituent Assem- 
bly followed closely the pattern set during 
the later period of Butish control. Bereft of 
most of the Bi itish officers, who were given 
favourable terms for retirement, the frame- 
work of the civil services remains as before, 
although expanded in numbers. The 
machinery of law is unchanged except in 
one respect. The Privy Council in London 
ceased to be the final court of appeal, and 
in its place India created a Supreme Court 
that, in the short period of its existence, 
has shown a notable independence of the 
executive power. 

Withdrawal of the British troops from 
India, where they had formed about one- 
third of the strength of the Indian Army, 
was followed by the division of the remain- 
ing forces between India and Pakistan, 
followed by a large increase in numbers in 
both countries, and by an expansion of 
expenditure upon defence that imposes a 
heavy burden upon the finances of both. A 
chief change is that whereas in the past the 



ROBERT, I ORD CLIVE 
Clive ivfls largely responsible for founding 
the British Empire in India through his 
victories for the East India Company. 

higher officers in Army, Navy and Air Force 
were almost entirely British these have 
been replaced by Indians and Pakistanis. 

In the legislative sphere certain subjects 
are reserved to the Central Parliament by 
what is known as the Union List, while the 
various State Legislatures are given their 
own field of law-making. Over a number of 
matters the Union and the States have con- 
current powers, with the proviso that the 
Union may legislate on any subject in the 
State List when the matter is of national 
importance or during emergencies. The 
effect of this division has been to reverse the 
tendency, manifest in the later years of 
British rule, for the Provinces to acquire 
more power at the expense of the Centre. 
The Union Parliament has grown in 
strength as against the Provinces. 

Since the achievement of independence 
the Government of India has moved in the 
direction of creating a Socialist State, with 
large scale projects for nationalized indus- 
tries, labour legislation designed to benefit 
the workers and welfare benefits. Three 
successive Five-year Plans have been 
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evolved with the aim of increasing indus- 
trialization in a land in which the majority 
of the people are cultivators, of improving 
the standards of agriculture and of spread- 
ing education to the eighty per cent of a 
population that is illiterate. 

With Pakistan the evolution of the final 
forms of government has been, almost 
inevitably, more slow. The new nation is 
unique in that the two portions of India 
that were assigned to it — East Bengal and a 
group of provinces in northern India— are 
separated from one another by a thousand 
miles of Indian territory. Karachi, a port 
in the extreme west, was chosen as the 
first capital of Pakistan. (In 1960, the 
seat of government was moved temporarily 
to Rawalpindi in the Punjab. Nearby a 
new capital city is being built.) Almost 
devoid of Civil Services, from which many 
of the Hindu and British members had 
withdrawn, Pakistan had to improvise 
these. The defence forces had to be 
reconstituted from the detachments assigned 
to Pakistan by agreement with India. Pro- 
gress was impeded first by the death of 
Mr. Jinnah, outstanding among the creators 
of Pakistan as a separate nation, and by 
the subsequent assassination of Liaquat All 
Khan, his successor in leadership. 

Amid all these difficulties Pakistan, in the 
evolution of new forms of government, 
followed substantially the same lines as 
India. It became a sovereign independent 
republic, set up a Constituent Assembly, 
which became for the time being the 
governing body and provided for elected 
assemblies in the various provinces, in- 
cluded in which were the Native States that 
had opted for union with Pakistan. But the 
Constituent Assembly failed in its purpose 
of drafting an acceptable constitution and 
after more than years of fruitless 
endeavour was dismissed by the Governor, 
with the promise of new elections. 

That promise was not redeemed. Nomin- 
ated Ministry followed nominated Ministry 
until on October 7, 1958, President Iskander 
Mirza proclaimed martial law and called 
in General Ayub Khan as chief adminis- 
trator. Twenty days later President Mirza 
himself resigned, leaving General Ayub 
Khan to establish a military dictatorship, 


sweeping aside the various political leaders 
who had failed to establish an acceptable 
government. With a promise of an early 
return to democratic rule, after elections. 
President Ayub Khan has continued in 
office and his administration has been 
marked by improvement in relations with 
India. 

In India proper the conception of demo- 
cratic control gradually developed by the 
British would seem to be stamped upon the 
forms of administration. It could not well 
be otherwise, since almost at a moment's 
notice the whole machinery of govern- 
ment was transferred to men who had no 
experience of any other method of running 
the affairs of a nation Thus apart from 
the change of sovereignly both India 
and Pakistan found in the Government of 
India Act, 1935 — the final effort of the 
British Parliament to give democratic 
forms to the governance of India— the 
framework on which they could build. 
While in the ancient history of India 
there are to be found traces of institutions 
that might have developed into some form 
of popular government these were, as Lord 
Irwin has written, “The arrested germs, as 
it were, of Parliaments that might have 
been." They disappeared practically entirely 
amid the successive invasions of alien con- 
querors that make up much of the past 
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Indian States with their rulers exercising a 
measure of independence, have a Rajpra- 
mukh at their head, who has to be recog- 
nized by the President. The merging for 
governmental purposes of more than five 
hundred Indian States into the body of 
India is a major change in the form of 
administration. In the main this was 
brought about by consent of the rulers, 
some of the smaller areas being incorporated 
into the Provinces, while the larger were 
grouped into new States. Union was 
imposed by a display of force upon 
Junagadh State, whose ruler sought to ally 
himself with Pakistan, and upon Hydera- 
bad, whose Nizam claimed independence 
The final destination of Kashmir remains 
undetermined. Claimed by Pakistan on the 
ground that the majority of its inhabitants 
are Moslems, its Rajah opted for union 
with India. After some lighting a truce line 
across the State has been established, but 
the cfTorts of United Nations observers 
have failed to bring about agreement 
between India and Pakistan as to the future 
control of the State as a whole. 
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Administration 

In the setting up of the administrative 
machinery ol India the Constituent Assem- 
bly followed closely the pattern set during 
the later period of British control. Bereft of 
most of the British officers, who were given 
favourable terms for retirement, the frame- 
work of the civil services remains as before, 
although expanded in numbers. The 
machinery of law is unchanged except in 
one respect. The Privy Council in London 
ceased to be the final court of appeal, and 
in its place India created a Supreme Court 
that, in the short period of its existence, 
has shown a notable independence of the 
executive power. 

Withdrawal of the British troops from 
India, where they had formed about one- 
third of the strength of the Indian Army, 
was followed by the division of the remain- 
ing forces between India and Pakistan, 
followed by a large increase in numbers in 
both countries, and by an expansion of 
expenditure upon defence that imposes a 
heavy burden upon the finances of both. A 
chief change is that whereas in the past the 


higher officers in Army, Navy and Air Force 
were almost entirely British these have 
been replaced by Indians and Pakistanis. 

In the legislative sphere certain subjects 
are reserved to the Central Parliament by 
what is known as the Union List, while the 
various State Legislatures are given their 
own field of law-making. Over a number of 
matters the Union and the States have con- 
current powers, with the proviso that the 
Union may legislate on any subject in the 
State List when the matter is of national 
importance or during emergencies. The 
effect of this division has been to reverse the 
tendency, manifest in the later years of 
British rule, for the Provinces to acquire 
more power at the expense of the Centre. 
The Union Parliament has grown in 
strength as against the Provinces. 

Since the achievement of independence 
the Government of India has moved in the 
direction of creating a Socialist State, with 
large scale projects for nationalized indus- 
tries, labour legislation designed to benefit 
the workers and welfare benefits. Three 
successive Five-year Plans have been 
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evolved with the aim of increasing indus- 
trialization in a land in which the majority 
of the people are cultivators, of improving 
the standards of agriculture and of spread- 
ing education to the eighty per cent of a 
population that is illiterate. 

With Pakistan the evolution of the final 
forms of government has been, almost 
inevitably, more slow. The new nation is 
unique in that the two portions of India 
that were assigned to it — East Bengal and a 
group of provinces in northern India— are 
separated from one another by a thousand 
miles of Indian territory. Karachi, a port 
in the extreme west, was chosen as the 
first capital of Pakistan. (In I960, the 
seat or government was moved temporarily 
to Rawalpindi in the Punjab. Nearby a 
new capital city is being built.) Almost 
devoid of Civil Services, from which many 
of the Hindu and British members had 
withdrawn, Pakistan had to improvise 
these. The defence lorccs had to be 
reconstituted from the detachments assigned 
to Pakistan by agreement with India. Pro- 
gress was impeded first by the death of 
Mr Jinnah, outstanding among the creators 
of Pakistan as a separate nation, and by 
the subsequent assassination of Liaquat All 
Khan, his successor in leadership. 

Amid all these difficulties Pakistan, in the 
evolution of new forms of government, 
followed substantially the same lines as 
India. It became a sovereign independent 
republic, set up a Constituent Assembly, 
which became for the time being the 
governing body and provided for elected 
assemblies in the various provinces, in- 
cluded in which were the Native States that 
had opted for union with Pakistan. But the 
Constituent Assembly failed in its purpose 
of drafting an acceptable constitution and 
after more than years of fruitless 
endeavour was dismissed by the Governor, 
with the promise of new elections. 

That promise was not redeemed. Nomin- 
ated Ministry followed nominated Ministry 
until on October 7, 1958, President Iskander 
Mirza proclaimed martial law and called 
in General Ayub Khan as chief adminis- 
trator. Twenty days later President Mirza 
himself resigned, leaving General Ayub 
Khan to establish a military dictatorship, 


sweeping aside the various political leaders 
who had failed to establish an acceptable 
government. With a promise of an early 
return to democratic rule, after elections. 
President Ayub Khan has continued in 
office and his administration has been 
marked by improvement in relations with 
India 

In India proper the conception of demo- 
cratic control gradually developed by the 
British would seem to be stamped upon the 
forms of administration. It could not well 
be otherwise, since almost at a moment's 
notice the whole machinery of govern- 
ment was transferred to men who had no 
experience of any other method of running 
the affairs of a nation Thus apart from 
the change of sovereignty both India 
and Pakistan found in the Government of 
India Act, 1935 — the final cfTort of the 
British Parliament to give democratic 
forms to the governance of India— the 
framework on which they could build. 
While in the ancient history of India 
there are to be found traces of institutions 
that might have developed into some form 
of popular government these were, as Lord 
Irwin has written, “The arrested germs, as 
it were, of Parliaments that might have 
been.” They disappeared practically entirely 
amid the successive invasions of alien con- 
querors that make up much of the past 
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SECRETARIAT , NEW DEI Ml 

Designed and bath as the capital for all India , New Delhi contains many handsome modern 
government buddings of which the Secictanat is one 


history of India. Some tentative attempt 
to revive this form of local government has 
been made but hitherto with small success, 
since the whole tendency is towards more 
centralized government. 

Thus it was that the movement towards 
democratic government and western con- 
ceptions of law was imposed upon peoples 
alien in race, with a civilization already old 
“when all our fathers worship! stocks 
and stones” and with slight experience in 
their past history of any but personal and 
autocratic rule. While the first steps towards 
a new order were taken by the East India 
Company, controlled as it was in its actions 
by the British Parliament, the birth of a 
more enlightened attitude to government in 
India is seen in the oft-quoted Proclamation 
of Queen Victoria, issued in 1858 after the 
suppression of the Indian Mutiny and the 
extinction of the powers of the East India 
Company. This affirmed : 

“We declare it to be Our Royal Will and 
Pleasure that none be in any wise favoured, 
none molested or disquieted by reason of 
their Religious Faith or Observances but 
that all shall enjoy the equal and impartial 


protection of the Law; and we do strictly 
charge and enjoin all those who may be in 
authority under Us that they abstain from 
all interference with the Religious Belief or 
Worship of any of Our Subjects on pain of 
Our highest Displeasure. 

“And it is Our Further Will that, so far 
as may be. Our Subjects, of whatever race 
or Creed, be freely and impartially admitted 
to Offices in Our Service, the Duties of 
which they may be qualified, by their 
education, ability, and integrity, duly to 
discharge.” 

First Steps to Self Government 

During the succeeding eight years there 
is gradual improvement in the administra- 
tive machinery and in the policy of giving to 
Indians a voice in policy and a larger share 
in the day to day work of government. 
There is substance in the Indian assertion 
that the promises of the Queen's Proclama- 
tion were slow in maturing, since it was long 
before any considerable number of Indians 
were admitted to the higher ranks of the 
administrative services, but even in the days 
of the East India Company, and more cer- 
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tainly after its disappeaiance, the bulk of 
the minor servants of the Indian Govern- 
ment were Indians. It could not be other- 
wise since the British personnel never 
exceeded some four thousand men. Even 
before the final transfer of power of the 
1,300 members of the Indian Civil Service, 
the highest ranking body, half were Indian 
born, and since independence the British 
dement has dwindled to an insignificant 
number. 

Down certainly to 1909, and perhaps for 
another ten yeais, the form of government 
in India was an autocracy — a benevolent 
autocracy, it may be claimed, but still an 
autocracy. Yet as early as 1861 the Indian 
Councils Act provided for the dilution of 
the Governor-General's Legislative Council 
by six non-ollicial members and some of 
these seats were given to nominated 
Indians. 

In 1892 a system of recommendation by 
various public bodies of members to fill the 


seats on an enlarged Council was adopted 
and more Indians obtained places. This was 
the beginning of indirect election. With the 
Morley-Minto Reforms of 1909 came the 
first attempt at actual representative, but 
not Parliamentary government. 

The Morley-Minto Reforms 
By the Indian C ouncils Act of 1909, 
passed when Lord Morley was Secretary of 
State for India, the official members in the 
Provincial Legislatures were outnumbered 
by the elected and nominated members. In 
Bengal elected members were a Majority 
of the Council. At the centre a small official 
majority was retained, but in the Provinces 
and at the centre alike the governing bodies 
— the Executive C ouncils which were the 
Cabinets of India — remained irresponsible 
to the Legislatures and irremovable by their 
adverse vote. Lord Kimberley, who had 
himself been Secretary for India, could 
repudiate any idea that Parliamentary 



INDIANS IN GOVERNMENT SERVICE 

Long before the granting oj Dominion status, much of the administration of Indian 
affairs was carried on by Indians themselves. Civil servants , such as those seen here , are 
drawn from men of uni versify training after special examination. 
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government was being conferred on India. 
“The notion,” he declared, “of parliamen- 
tary representation of so vast a country is 
one of the wildest imaginations that ever 
entered the mind of man ” Ten years after 
that utterance the Parliamentary system, in 
somewhat rudimentary form, was estab- 
lished. 

In one respect the Act of 1909 introduced 
into Indian life a mode of representation 
destined to have an enduring effect upon 
the political antagonisms of the sub-con- 
tincnt. It provided that the Moslem 
minority should have a fixed number of 
seats and the Moslem members should be 
elected not on a general register, but on a 
register of Moslems alone. Lord Morley 
agreed to the innovation with reluctance, 
but he had no option if there were to be 
any reforms at all. The Moslems, conscious 
of their numerical inferiority to the Hindus 
and fearful that all power would pass to the 
majority community, would have no part 
in the change unless their position was safe- 
guarded. The stand they then made was the 
first sign of a political movement that was 
to end in the division of British India into 
the two nations of India and Pakistan. 

The Montagu-Chelmsford Report 

After the close of the First World War, 
and recognizing the part that Indian troops 
had taken in the conflict, came a further 
stage of concession to the rising national 
feeling in India. It had been preceded in 
1917 by an announcement made in the 
House of Commons by Mr. Edwin Mon- 
tagu, then Secretary of State. This declared : 

“The policy of His Majesty’s Govern- 
ment, with which the Government of India 
are in complete accord, is that of the in- 
creasing association of Indians in every 
branch of the administration and the 
gradual development of self-governing 
institutions with a view to the progressive 
realization of responsible government in 
India as an integral part of the British 
Empire.” 

That declaration dominates all further 
stages in self-rule. The principle of respon- 
sible government for India had received 
the sanction of the British Parliament. 

The Act of 1919, based on the Montagu- 


Chelmsford Report, introduced a novel 
experiment into Indian Government — 
dyarchy (i.e. government by two indepen- 
dent authorities). It provided that in the 
Provinces, in future to have elected Indian 
majorities in the Legislatures, the functions 
of government should be divided. Certain 
departments of administration were reserved 
to the Governors of Provinces, who might 
be either British or Indian. The portfolios 
in the Provincial Legislatures were shared 
by officials, British or Indian, who could not 
be displaced by a vote of the Legislature, 
and by Indian Ministers, dependent on 
securing majorities to support them. While 
the officials were responsible for finance 
and law and order, the “nation building” 
subjects, such as local government, public 
health, education, agriculture and industrial 



A CENTURY AND A HALF AGO 
To the late eighteenth-century European 
engraver the Indian-born soldier , or sepoy , 
a member of the British Indian Army , 
looked like this . 
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NORTH-WEST ERONTIER GUARDSMEN } 

The north-west fi on tier country of India was always a troubled land. The mountains are 
the home of fierce highland tribes to whom the towns of the plains offer spoils y and part of 
the British task in India was to keep the peace there . 


development were placed in the hands of 
Indian Ministers. 

Such a system, while providing an educa- 
tion in government for the inexperienced, 
could not work without friction. Indian 
Ministers, anxious for rapid progress, had 
no command over finance. The Minister 
for law and order could claim such a pro- 
portion of the budget as seemed to him 
essential. Yet although the dual plan 
worked uneasily, and in some Provinces, as 
in Bengal, with frequent interruptions, 
during which the Governor had to resume 
responsibility for all subjects, it gave the 
Legislatures experience in Parliamentary 
methods and a considerable body of 
Ministers the opportunity of learning the 
higher tasks of administration. 

First Steps Towards Power 

The new status and the greater indepen- 
dence that India was achieving was empha- 
sized by other changes. India’s representa- 
tives had signed the Treaty of Versailles. 


India became an original member of the 
League of Nations and of the International 
Labour Office. In London its interests were 
in the hands of an Indian High Commis- 
sioner. Although the appointments made 
were those of distinguished Indians it was 
still matter of complaint that these did not 
represent the insurgent political parties. 

Most significant of the new powers con- 
ceded to India was the right under the 
Fiscal Convention of 1922, to impose 
tariffs upon goods entering the country. 
India secured control of its trade and with 
the change began a great expansion in its 
industries, largely at the expense of Great 
Britain. Cotton, iron and steel were pro- 
tected and the vast trade in piece goods 
manufactured in Lancashire, which had 
fallen away during the First World War, 
was stayed in any possible recovery by 
heavy duties. Indian piece-good manufac- 
ture has grown to such dimensipns that its 
exports exceed its imports. The steel 
industry, originally fostered by the Tata 
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firm, is expanding with new works — 
British, German and Russian — all linked 
financially with the Indian Government, 
and designed to make India independent of 
imports of iron and steel. 

The Simon Commission 
Before the ten years of test fixed by the 
1919 Act had expired the British Govern- 
ment of the day decided to examine the 
question whether changes were desirable. 
The Simon Commission went to India and 
began a Parliamentary inquiry that, in one 
form or another, extended over eight years 
The Commission itself took three years 
over its labours. Its report was considered, 
in succeeding years, by three Round Table 
C onferences in London In these Conferen- 
ces representative Indians were associated 
with members of the two Houses of 
Parliament. Finally the form of the future 
Bill was considered by a Joint Parliamentary 
Committee presided over by Lord Sankey. 
The outcome was a measure of three 
hundred and nineteen clauses with ten 
schedules. Under it Burma, long admini- 
stered as a Province of India, became a 
separate country with a government of its 
own — a prelude to the Treaty Act of 1947 
under which Burma became an indepen- 
dent country outside the Commonwealth, 
“not within His Britannic Majesty's 
Dominions and not entitled to His Britan- 
nic Majesty's protection." 

The Government of India Act 
As early as October, 1929, Lord Irwin 
(subsequently Viscount Halifax) the then 
Viceroy of India, was authorized by the 
British Government to make a statement 
in India that the interpretation put by the 
British people on the preamble to the Act of 
1919 was that “the natural issue of India's 
progress, as then contemplated, is the 
attainment of Dominion Status." The 
phrase was repeated by Sir Samuel Hoare 
(later Lord Templewood) when, as Secre- 
tary of State for India, he explained the 
Government of India Bill in the House of 
Commons in February, 1935. The Bill did 
not specifically mention Dominion Status 
as the goal. It opened the pathway by 
which it might be reached. 


One main feature of the 1935 Act was 
not to be achieved during the last years 
of British rule. This provided for a 
Federation of all India by the inclusion of 
the Indian States and by consent of the 
rulers of these territories. Although this 
arrangement had been made possible by 
agreement with the Indian Princes they 
later showed reluctance to surrender such a 
measure of their powers as was essential, 
while Indian political parties opposed any 
representation of the States in the Central 
Assembly based on the nomination of the 
princely rulers and not upon popular 
election. The union to which the Princes 
had hesitated to acquiesce when the choice 
was open to them was later to be bi ought 
about by compulsion after India had 
assumed sovereign powers. 

Provincial Administration 

The Act of 1935 as the final effort of the 
British Parliament to devise a constitution 
for India derives its historical importance 
from the fact that after independence had 
been achieved it formed the framework 
upon which both India and Pakistan were 
to construct their own constitutions. By it 
the Indian Provinces were increased in 
number from nine to eleven -subsequently 
reduced to nine due to the separation of the 
areas that became Pakistan, and again 
expanded to eleven by the creation of new 
provinces cut out of Bombay and Madras. 
Legislatures were to be elected for each 
of these Provinces by an extended franchise 
that swelled the number of electors from 
fourteen millions to thirty-five millions — an 
electorate now immensely increased by the 
enactment of universal suffrage. The Pro- 
vinces were freed from the superintendence 
of the Central Government, and, therefore, 
from that of the Secretary of State. Pro- 
vincial autonomy was accompanied by 
responsibility, all departments of admini- 
stration being controlled by Ministers 
responsible to the Legislatures and depen- 
dent on the confidence of these for their 
retention of office. The Ministries were 
completely Indian, no European, official 
or unofficial, held a portfolio. 

This change in the authority given to the 
Provinces involved a considerable transfer 
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INDIAN FESTIVAL 

With the advent of the Republic of India , the power of the princes has declined. Here the 
Maharajah of Mysore is seen seated m the Golden Howdah on one of his elephants to 
celebrate the Dasani Festival 


of powers previously exercised by the 
Central Government. The Viceroy in per- 
son remained responsible for foreign policy, 
for relations with the Indian States and lor 
ecclesiastical affairs His Government con- 
trolled certain all-India services, such as 
communications (railways, posts, tele- 
graphs), currency and tauffs. But ninety 
per cent of the powers exercised in normal 
times by governments and affecting the 
daily life of the people passed to the control 
of Indian Legislatures and Indian Mini- 
sters. As has already been observed the 
tendency under independence has been to 
gather to the Centre some portion of the 
power that had been surrendered to the 
Provinces. And with independence the 
“safeguards” that forbade discrimination of 
any kind against Europeans or European 
business operations within India have been 
swept away. 

No portion of the 1935 Act was more 


keenly resented by Indian nationalists. 

While contesting the first elections under 
the Act and winning majorities in eight of 
the eleven Provinces, the Congress Party, 
which for many years had been the main 
political foicc in the country, declined 
office without a guarantee that the reserved 
powers of the Governors would not be used. 
After assurances from the Viceroy that, 
while the Governors must retain the 
powers, the Ministries would exercise real 
authority the Congress Party assumed 
office at first in six and eventually in eight 
of the Provinces. The reserved powers were 
in the event seldom needed during the 
years in which Indian Ministries held 
office, but the wider power, enabling the 
Governor to take full control where there 
was inability to form a Ministry with the 
support of the local Legislature was 
necessarily used in the war years, when 
Congress Party Ministries in all the Pro- 
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INDIAN MEDICAL SERVICE 
A typical Indian village scene. An Indian 
officer distributes drugs and medicines , 
together with instructions for their use , to 
a group of villagers. 

vinccs in which they held office abandoned 
power and could not be replaced. 

Both the Acts of 1919 and 1935 retained 
and extended the system of separate regis- 
ters and a fixed number of representati\cs 
for minor communities that was in the final 
issue to compel the separation of Pakistan 
from India and the creation of a new 
nation. The Moslems retained their own 
franchise and seats were allotted to the 
Sikhs, who stand outside the general body 
of Hindus, to the Anglo-Indian community, 
to the Indian Christians and to the Euro- 
peans. The proposal to treat the out-castes 
as a separate community, with representa- 
tives elected by its own members, was 
stayed by the threat of Mr. Gandhi to 
“fast unto death” rather than have these 
people divorced from the body of Hin- 
duism. The compromise that was then 
reached, giving the out-castes double the 
number of seats originally assigned to them 
but electing their members on the general 
register, disappears now that universal adult 
suffrage has been decreed under the new 
constitution. 

Stages Towards Independence 

In this brief review of the changes made 
in the forms of Indian Government in the 
course of less than a hundred years it is 
apparent that the stages in advance follow 
closely the lines of those in the other parts 
of the Commonwealth. An administration 
originally wholly European has been first 
timidly diluted by nominated members of 
the indigenous peoples, then by elected 
representatives. Successive steps added to 
the strength of the Indian voice in affairs, 
without surrender of real power, until a 
stage is reached when partial responsibility 
is conceded, leading ultimately to parlia- 
mentary forms of rule. Partial self-govern- 
ment in its turn has been accompanied by 
the vision of Dominion Status, forecasting 
equal partnership with Great Britain and 
the other Dominions of the Commonwealth. 



Nor has the process of liberation been slow 
when compared with the pace of advance 
elsewhere. Between the days when the 
most Liberal of British statesmen were 
declaring their disbelief in the possibility of 
parliamentary government for India and 
the attainment by India of complete 
independence in 1947 little more than a 
third of a century had elapsed. 
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Until the transfer of power to India in 
1947 the structure of Indian administration 
remained on its surface much the same as 
when it could be said that rule was British 
and autocratic. The final responsibility for 
India rested with the Secretary of State, 
sitting in a British Cabinet, with the British 
Parliament and with the British electors. 
The Viceroy was the representative of the 


King and in his capacity as Governor- 
General could exercise almost autocratic 
powers. The administrative machinery, 
greatly altered in personnel by the inflow of 
Indians, retained the same form. 

Practice differed widely from constitu- 
tional theory. Control by the British 
Parliament had been, in general, confined 
to an annual debate on the Indian Budget, 



UNIVERSITY STUDENTS 

Students we heie seen at the entumce to Osmania University , which contains medical , normal, 
industr ial and Sanskrit schools. The university /v in Hyderabad , a city which was Jounded 
towards the end of the sixteenth century, and is capita! of the state of the same name. 


to the sanctioning of loans and to discus- 
sions of constitutional changes. Directions 
from the Secretary of State to the Viceroy 
had been few or many, according to the 
relative strength of character of the occu- 
pants of office. The Viceroy, in his capacity 
as Governor-General, might be “required 
to pay obedience to all such orders he may 
receive from the Secretary of State," but 
the practice had been in the main to leave 
decisions of policy, after due consultation, 
to the man on the spot. Although “every 
local Government shall obey the orders of 
the Governor-General in Council” a wide 
latitude of independence had been left to 
the local governments even before the 
attainment of provincial autonomy. 

The Civil Service 

Administration is the task of the various 
Civil Services. Although under indepen- 
dence these have been enlarged and the 
personnel has become practically entirely 
Indian, the pattern remains the same. 


Chief of the Services is the Indian Civil, 
recruited for work in any part of India, 
while each department of government, 
whether at the centre or in the Provinces 
has its own corps of administrators. The 
railways, now almost entirely owned and 
run by the Government, have a Railway 
Board with a responsible Minister m the 
Central Government. Postal services em- 
ploying more than 100,000 persons are 
managed by Postmaster-Generals in the 
Provinces, with a Director-General of 
Posts and Telegraphs as supreme head. 

All local administration pivots upon the 
District Officer, drawn from the higher 
ranks of the Civil Services and in executive 
control of an area that may be a thousand 
square miles and have a population of a 
million. Of the past Sir William Marris 
wrote, “The accepted views of the legiti- 
mate duties of Government m India is 
wide compared with that of more advanced 
countries . . . when British administrators 
assumed the government it was natural that 
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they should take a widei view of their 
responsibilities than if they had been deal- 
ing with their own people.” The gap may 
have been narrowed with the new concep- 
tions of the welfare State in western lands, 
but Indians in their turn are making tenta- 
tive efforts to develop welfare and so 
enlarge the functions of government. 

In no direction is that more conspicuously 
shown than in the efforts to abolish 
illiteracy. Critics of British rule in India 
found a principal lailurc in the field o! 
education, although in 1S54, sixteen years 
before the Education Act was passed in 
England, a scheme of education for the 
Indian people had been drafted and 
adopted. Nearly a hundred years of its 
working still left India with only 12 per 
cent of its population literate, mainly as a 
consequence of the greater concentration 
upon the higher education of the few rather 
than the general education of the many. 
India was left rich in universities, poor in 
the facilities for teaching in its many 
thousand villages 

Now m theory and by law there is univer- 
sal compulsory education, but progress 
towards this ideal is unavoidably slow in a 
land of limited revenues and the present 
percentage of literates is estimated at no 
more than twenty 

Struggle for Independence 

The final abandonment by the British of 
all voice in Indian affairs came as the cul- 
mination of long years of agitation, based 
on the demand for nationalism. As early as 
1884 the Congress Party had come into 
existence. At first a body of constitutional 
reformers, with representatives of all the 
communities of India and a few English- 
men in its ranks, it moved steadily towards 
the left until, under the inspiration and 
guidance of the great Indian leader, 
Mahatma Gandhi, it hoisted the banner of 
complete independence and Gandhi could 
call upon the British to “Quit India.” 
Rejecting as inadequate each fresh advance 
towards self-rule as conceded by the 
British Parliament it became a revolution- 
ary body, finally declaring, again in the 
words of Gandhi for “open rebellion,” at 
the time of the Second World War, in 


which its members had declined all partici- 
pation. 

The years immediately preceding the 
outbreak of war. in which Congress domi- 
nated Ministries were m power, were to 
have a profound effect upon the political 
relations of the two gieat communities of 
India Hindus and Moslems. They deter- 
mined the nature of the settlement that was 
to come with independence Moslems asser- 
ted that they had been subjected to unfair 
discrimination and oppression. Having 
experienced what Hindu government might 
entail - the overlordship of the major 
community they claimed that India must 
be divided and Moslem government 
established in all areas in which the fol- 
lowers of Islam weie a majority of the 
population. The demand for “Pakistan” 
became the answer to the Congress Party 
claim to speak for all India 

Hindus and Moslems 

This quarrel between the Moslem and 
Hindu communities was destined to frus- 
trate every effort to associate the main 
Indian parties, with, and in, the government 
of the country. Early in the war Lord 
Linlithgow, the then Viceroy, offered seats 
in an expanded Executive Council to the 
leaders of the warring parties. There was 
refusal to co-operate. Sir Stafford Cripps 
went to India taking the British Govern- 
ment declaration that with the end of the 
war Indians might meet in a Constituent 
Assembly and frame their own constitution, 
with the right, if they chose, to secede from 
the British Empire. Mr. Gandhi described 
the offer as a “post-dated cheque on a 
crashing bank" — the Japanese were over- 
running Burma and approaching the bor- 
ders of India. The offer was rejected, 
accompanied again by the claim that a 
National Government should be set up at 
once, and the complete independence of 
India proclaimed. 

Subsequent negotiations initiated by 
Lord Wavell, the Viceroy, after the release 
of the principal Congress leaders, proved 
no more successful. The Congress Party, 
now more willing to come to terms about 
the composition of a new Central Govern- 
ment found Mr. Jinnah, militant leader of 
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to the sanctioning of loans and to discus- 
sions of constitutional changes. Directions 
from the Secretary of State to the Viceroy 
had been few or many, according to the 
relative strength of character of the occu- 
pants of office. The Viceroy, in his capacity 
as Governor-General, might be “required 
to pay obedience to all such orders he may 
receive from the Secretary of State," but 
the practice had been in the mam to leave 
decisions of policy, after due consultation, 
to the man on the spot. Although “every 
local Government shall obey the orders of 
the Governor-General in Council" a wide 
latitude of independence had been left to 
the local governments even before the 
attainment of provincial autonomy. 

The Civil Service 

Administration is the task of the various 
Civil Services. Although under indepen- 
dence these have been enlarged and the 
personnel has become practically entirely 
Indian, the pattern remains the same. 


Chief of the Services is the Indian Civil, 
lecruited for work in any part of India, 
while each department of government, 
whether at the centre or in the Provinces 
has its own corps of administrators. The 
railways, now almost entirely owned and 
run by the Government, have a Railway 
Board with a responsible Minister in the 
Central Government. Postal services em- 
ploying more than 100,000 persons are 
managed by Postmaster-Generals in the 
Provinces, with a Director-General of 
Posts and Telegraphs as supreme head. 

All local administration pivots upon the 
District Officer, drawn from the higher 
ranks of the Civil Services and in executive 
control of an area that may be a thousand 
square miles and have a population of a 
million. Of the past Sir William Marris 
wrote, “The accepted views of the legiti- 
mate duties of Government in India is 
wide compared with that of more advanced 
countries . . . when British administrators 
assumed the government it was natural that 
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they should take a wider view of their 
responsibilities than if they had been deal- 
ing with their own people.” The gap may 
have been narrowed with the new concep- 
tions of the welfare State in western lands, 
but Indians in their turn are making tenta- 
tive efforts to develop welfare and so 
enlarge the functions of government. 

In no direction is that more conspicuously 
shown than m the efforts to abolish 
illiteracy. Critics of British rule in India 
found a principal failure m the field of 
education, although in 1854, sixteen years 
before the Education Act was passed in 
England, a scheme of education for the 
Indian people had been drafted and 
adopted. Nearly a hundred years of its 
working still left India with only 12 per 
cent of its population literate, mainly as a 
consequence of the gi eater concentration 
upon the highei education of the few rather 
than the general education of the many. 
India was left rich in universities, poor in 
the facilities for teaching in its many 
thousand villages. 

Now in theory and by law there is univer- 
sal compulsory education, but progress 
towards this ideal is unavoidably slow in a 
land of limited revenues and the present 
percentage of literates is estimated at no 
more than twenty 

Struggle for Independence 

The final abandonment by the British of 
all voice in Indian affairs came as the cul- 
mination of long years of agitation, based 
on the demand for nationalism. As early as 
1884 the Congress Party had come into 
existence. At first a body of constitutional 
reformers, with representatives of all the 
communities of India and a few English- 
men in its ranks, it moved steadily towards 
the left until, under the inspiration and 
guidance of the great Indian leader, 
Mahatma Gandhi, it hoisted the banner of 
complete independence and Gandhi could 
call upon the British to “Quit India.” 
Rejecting as inadequate each fresh advance 
towards self-rule as conceded by the 
British Parliament it became a revolution- 
ary body, finally declaring, again in the 
words of Gandhi for “open rebellion,” at 
the time of the Second World War, in 


which its members had declined all partici- 
pation. 

The years immediately preceding the 
outbreak of war, in which Congress domi- 
nated Ministries were in powci, were to 
have a profound effect upon the political 
relations of the two great communities of 
India Hindus and Moslems. They deter- 
mined the nature of the settlement that was 
to come with independence Moslems asser- 
ted that they had been subjected to unfair 
discrimination and oppression. Having 
experienced what Hindu government might 
entail the overlordship of the major 
community- they claimed that India must 
be divided and Moslem government 
established in all areas in which the fol- 
lowers of Islam weie a majority of the 
population. The demand for “Pakistan” 
became the answer to the Congress Party 
claim to speak for all India. 

I lindus and Moslems 

This quarrel between the Moslem and 
Hindu communities was destined to frus- 
trate every effort to associate the main 
Indian parties, with, and in, the government 
of the country. Early m the war Lord 
Linlithgow, the then Viceroy, offered seats 
in an expanded Executive Council to the 
leaders of the warring parties. There was 
refusal to co-operate. Sir Stafford Cripps 
went to India taking the British Govern- 
ment declaration that with the end of the 
war Indians might meet in a Constituent 
Assembly and frame their own constitution, 
with the right, if they chose, to secede from 
the British Empire. Mr. Gandhi described 
the offer as a “post-dated cheque on a 
crashing bank”— the Japanese were over- 
running Burma and approaching the bor- 
ders of India. The offer was rejected, 
accompanied again by the claim that a 
National Government should be set up at 
once, and the complete independence of 
India proclaimed. 

Subsequent negotiations initiated by 
Lord Wavell, the Viceroy, after the release 
of the principal Congress leaders, proved 
no more successful. The Congress Party, 
now more willing to come to terms about 
the composition of a new Central Govern- 
ment found Mr. Jinnah, militant leader of 
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STATESMAN AND SPIRITUAL LEADER 

v4 fighter all his life for the betterment of his people and their political liberty , Gandhi 
initiated the passive resistance movement. Although dismissed in some quarters as a 
fanatic , he acquired the reputation of a saint among the Indian people. 
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the Moslem League, adamant in his 
demand, in which he had never weakened, 
that a first requisite of any negotiations 
should be the concession of Pakistan, or 
the division of India into Moslem and 
Hindu districts with a view to ensuring 
self-government for Moslems. In the dead- 
lock that ensued the British Government 
decided that new elections should he held, 
and that afterwards Indians should decide 
for themselves the form of constitution 
that they desired. 

When elections were held they served 
only to confirm the claims of the Congress 
Party and the Moslem League to speak for 
the two communities, and while the former 
insisted on an undivided India, the Moham- 
medans were more resolute than before for 
separation. The deadlock continued. With 
the end of the war and the return to power 
of the Socialists m Great Britain, a Cabinet 
Mission, consisting of Sir Stafford Cripps, 
Lord Pet hick Lawrence and Mr. A. V 
Alexander, went to India “with the inten- 
tion” in the words of Mr. Attlee, “of using 
their utmost endeavours to help her to 
attain her freedom as speedily and fully as 
possible.” Although the Mission, in its 
report, deprecated a “sovereign state of 
Pakistan,” it left the door open to such a 
solution of difficulties. The Mission's 
detailed plans for a Constituent Assembly 
never proved feasible, since, when the 
Assembly was chosen, the representatives 
of the Moslem League declined to take 
their seats. In their absence the Assembly, 
under the leadership of Pandit Jawaharlal 
Nehru, declared that the future form of 
Government should be that of a “sovereign 
independent republic.” 

Independence 

In the meantime the control of India 
had, for practical purposes, been trans- 
ferred. First Lord Wavell formed a Cabinet 
in which the Moslem League declined seats. 
Subsequently the Cabinet was reconsti- 
tuted with Moslem members, but with 
gradually growing antagonism between its 
sections. In February, 1947, the British 
Government announced that all power in 
British India would be given into Indian 
hands not later than June, 1948. Para- 


mountcy over the Indian States would 
cease, without being transferred to an 
Indian Government. The States were left 
to their own decision as to their future 
allegiance. The obvious expectation that 
urgency would compel some kind of 
agreement between the warring parties was 
disappointed; rather the gulf was widened. 

Lord Wavell resigned his position as 
Viceroy and Viscount Mountbatten suc- 
ceeded him. Within a few months the new 
Governor-General was persuaded that par- 
tition was inescapable and had submitted a 
detailed plan for the division of India, 
which was accepted by the Cabinet, and 
embodied in what, in July, became the 
Indian Independence Bill. The principle of 
two Indias the one “India,” the other 
“Pakistan” -was accepted, but with the 
provision that the Provinces of the Punjab 
and of Bengal, the whole of which had 
been claimed by the Moslems, should 
themselves be divided on a basis of majority 
populations in the separated areas. There 
would be two Constituent Assemblies to 
draft constitutions for what would become' 
two new Dominions of the British Com- 
monwealth, and the transfer of power 
would be brought forward to August 15, 
1947. On that day the King would surren- 
der the title of Emperor of India, the 
British people would end all responsibility 
for Indian Government, and the British 
Army, so long a part of the defences of 
India, would be withdrawn. 

With the concuircnce of all parties the 
Bill was quickly passed by both Houses of 
Parliament and received the Royal Assent. 
While accepted by the major parties in 
India, though not by the Sikhs, it gave 
satisfaction to none. The Hindus had to 
abandon their claim to an undivided India, 
while the Moslem conception of Pakistan 
was narrowed by the loss, after plebiscites 
had been held, of West Bengal and the 
East Punjab, together with all Assam, with 
the exception of the Sylhet district. To 
Pakistan were assigned East Bengal, the 
West Punjab, and the Provinces of Sind, 
the North-West Frontier, and Baluchistan. 
The remainder of British India became 
“India,” with its capital at Delhi and Lord 
Mountbatten as its first Governor-General, 
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while Pakistan selected Mr. Jinnah as 
Governor-General and established a new 
capital in Karachi. 

Framing C onstitutions 

From the constitutional point of view it 
is to he noted that the surrender of govern- 
ment by the British was carried through in 
novel circumstances. Neither of the two 
new countries carved out of the body of 
India had settled the terms of its future 
constitution. Each was to provide itself 
with a Constituent Assembly which, for 
the time being, became also the Legislature. 
Consequently provision had to be made 
that govern n ient in the two separate areas 
should be cai ned on “as nearly as may be 
in accordance with the Government of 
India Act 1935,” but with the proviso that 
“His Majesty's Government have no res- 
ponsibility as respects the government of 
any of the territories which weic included in 
British India.” 

For practical purposes, therefore, the 
two Indias were governed under the existing 
law during the interregnum before constitu- 
tions could be drawn up. The administra- 
tive machinery remained the same as it had 
been under Bi itish rule, though the Services 
were divided between Pakistan and India. 
The judicial couits remained in being. The 
Indian Army, shorn of its British regiments, 
was divided between two Governments. 

Future Pattern of Government 

General expectation that the vast 
majority of the Indian States, freed from 
any control of their external affairs by the 
ending of paramountcy, would associate 
themselves with one or other of the new 
Dominions, has been fulfilled. Under the 
new regime, ncvei thelcss, most of them will 
retain a measure of independence in inter- 
nal matters. While the larger and more 
advanced states already had legislatures 
and High Courts following closely the 
pattern of those of British India, others 
have hastened to bring themselves into line. 
It is probable, nevertheless, that a great 
body of local law, deriving either from 
Mahommedan or Hindu tradition, will 
survive in the administration of the States. 

Additions are being made in the Statute 


Book of legislation regulating commercial 
and industrial transactions. Both the new 
Dominions aim at a great expansion of 
industrial and agricultural activity, directed 
by Government and restricted by law. 
With the transition to Indian rule, it should 
be noted, the safeguards for British com- 
merce contained in the Act of 1935 have 
been swept away, and the Indian concep- 
tion of the industry of the future is of large- 
scale nationalization, accompanied by a 
considerable body of new laws for the 
protection of labour. 

The abandonment of British rule and the 
division of the country was not affected 
without distm bancc Hasty and panic- 
stnckcn migration of the peoples of two 
faiths in the Punjab, cast to west and in 
the reverse direction, led to a temporary 
collapse of law and order in that province, 
and to widespread rioting and slaughter. 
In Kashmir, the future allegiance of which 
was undecided, an incursion of the tribes 
from over the border created a situation 
that at one time threatened to develop into 
civil war between India and Pakistan. The 
culmination of these disturbances was seen 
in the assassination of Mr. Gandhi, who 
had undertaken two fasts in the endeavour 
to promote icconcihation between the 
Hindus and Moslems. In the hour of 
India's freedom the man who had played 
the outstanding part in the demand for 
complete independence was sacrificed to 
fanaticism. 

Britain had reached the end of the greatest 
experiment ever made in the rule of an 
alien people. “We can assert,” said the 
then Prime Minister in speaking on the 
Indian Independence Bill, “that our rule in 
India will stand comparison with that of 
any other nation which has been charged 
with the ruling of a people so different from 
ourselves.” 

Legal System 

What may longest survive from that rule 
is the pattern of law and the forms of 
administration that the West gave the East. 

While practically every British element in 
the administration of the law has disap- 
peared and the entire personnel of the 
Courts is now Indian the structure of these 
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LAST VICTROY OL JNDIA 

lord Mountbatten , arbitrator in the division oj the continent into two independent countries, 
is here seen making his speech of acceptance as first Govcrnoi -Genei al of India. 


and the main body of the law they dispense 
is the same. In one respect there has been 
change. The Federal Court created by the 
1935 Act has disappeared, and is replaced, 
both m India and Pakistan, by Supreme 
Courts. These are at once the final courts of 
appeal in all matters both civil and criminal, 
and the ultimate interpreters of the Consti- 
tution. They have the power to declare any 
law made by Parliament or a State Legisla- 
ture void as against the Constitution or in 
excess of the legislative power of the parti- 
cular Legislature. In that respect they 
exercise a greater power than did the 
Privy Council of Great Britain. Nor have 
they been slow to assert the independence 
of the Executive Government conferred 
upon them. In both cases they have not 
hesitated to declare acts of the new 
Governments as ultra vires. 

How far it was wise to transfer to an 
Eastern land the principles and practices of 
Western law is to this day a matter of dis- 


pute, but one of diminishing importance, 
since for generations the courts in India 
have administered forms of law with which 
the people have become familiar and in 
which the whole body of lawyers has been 
trained. Moreover, Western law has nevei 
wholly superseded that of the East. It was 
declared as early as 1 83 1 by a parliamentary 
committee “that the interests of the native 
subjects are to be consulted in preference to 
those of Europeans whenever the two come 
into competition and that therefore the 
laws ought to be adapted rather to the 
feelings and habits of the natives than to 
those of Europeans.” Thus it comes that in 
the codes of law of India, English practice 
and English theory are imposed upon, 
rather than superseding the ancient Hindu 
and Moslem laws. These still hold in regard 
to such matters as marriage, inheritance, 
land tenure and a wide field of social 
customs. 

When the East India Company first 
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A MOMENTOUS MEETING 
Pandit Nehru moves the historic resolution 
for an independent soveieign state at a 
meeting oj the Indian Constituent Assembly 
in New Delhi in 1 ( )47. 

established its trading posts its servants 
were, naturally enough, subject to English 
law, but the jurisdiction of the courts that 
were set up could not extend beyond the 
narrow confines of the posts themselves 
With the Battle of Plassey m 1757, victory 
in which gave the Company virtual rule 
over the whole of Bengal, final authority 
rested in the British Put Lament, from 
which the Company derived its powers. By 
the Regulating Act of 1773, Parliament 
decided the manner m which the new 
possessions were to be governed. The 
immediate interest of the change is that a 
Supreme Court was created whose jurisdic- 
tion, both civil and criminal, was to extend 
to all Bntish subjects in the Provinces of 
Bengal, Bihar and Orissa. The court con- 
sisted of four British judges, with Sir Elijah 
Impey as Chief Justice. The Regulating 
Act was ambiguous. It did not define a 
“British subject,” nor did it state what law 
was to be administered by the court. 
Inevitably the tendency of the judges was to 
give a wide interpretation to their powers 
They were trained in English law and knew 
no other. For them the law was, in the 
description later given to it by Sir Courtenay 
llbert, “the unregenerate English law, 
insular, technical, formless, tempered in its 
application to English circumstances by the 
quibbles of judges and the obstinacy of 
juries, capable of being an instrument of the 
most monstrous injustice when admini- 
stered in an atmosphere different from that 
in which it had been evolved.” 

Indian Penal Code 

Under the law, Nuncomar — more pro- 
perly, Nanda-Kumar— the enemy of War- 
ren Hastings, who had become an instru- 
ment of opponents in the Council of the 
Governor-General, was tried for forgery, 
condemned and duly hanged. Apart from 
the fact that Nanda-Kumar was a Brahmin, 
the execution shocked all Indian feeling, 
for while forgery, under the harsh law of 



the England of the day, was a hanging 
matter, in Hindu eyes it was little more 
than a peccadillo. English law m many of 
its phases was repugnant to Indian senti- 
ment, but was applied and gradually 
extended. Yet, as has been said, it was 
modified in various respects. In matters of 
inheritance and succession to lands, rents 
and goods, or where contracts and dealings 
were concerned, the special traditional 
laws of India were retained. Where both 
parties were Hindus disputes were to be 
decided by the laws and usages of Hindus ; 
where both parties were Moslems, by the 
laws and usages of Mohammedans ; where 
the parties were of different faith, by the 
laws and usages of the defendant. That 
system, with occasional modification, has 
endured through all changes, and in India 
even today in civil cases the courts of justice 



interpret three different systems of law. 

With all its defects, and subject as it may 
be to criticism, the riveting of English prac- 
tice upon India gave to the country a rule 
of law as opposed to the autocratic rule of 
the past. Unsuited as it may have been to 
the backward conditions in the Indian 
villages, it ensured for the first time the 
impartial administration of an impersonal 
justice. Advocates of the change have 
claimed, not without warrant, that the 
application of English law to India, 
altered as it has been, as in England, by 
changing circumstances and milder senti- 
ment, is the greatest benefit that British rule 
has conferred upon the country and may 
be its most enduring legacy. 

Law in India has been carefully embodied 
in codes, subject to modification by the 
large body of legislation, either originating 


in India itself or applied to India by the 
British Parliament. The Penal Code, drafted 
in 1835 by a committee of which Lord 
Macaulay was the outstanding member, 
was not brought into actual operation until 
1860, after the government of India had 
been finally transferred from the East India 
Company to the British Crown. It was sup- 
plemented by a Code of Criminal Proce- 
dure in 1861. Of these enactments. Sir 
James Stephen, one of the most eminent 
lawyers who ever went to India, said . The 
Indian Penal Code may be described as the 
criminal law of England freed from all 
technicalities and superfluities, systemati- 
cally arranged and modified in some few 
particulars (they are surprisingly few) to 
suit the circumstances of British India. It is 
impossible to misunderstand the code. 

This simplicity and precise direction as to 
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These houses , designed hy E. Maxwell Fry , are intended as residences for High Court 
Judges , and form part of the scheme for a new capital of the Punjab. 


procedure is of prime importance under a 
system in which thousands of inferior 
courts throughout the country are presided 
over by men without legal training, many 
of them selected from the Civil Services, 
and others appointed as honorary magis- 
trates. Although understanding of the 
system is frequently made difficult to the 
English intelligence by the use of terms 
drawn from Indian languages, the organi- 
zation of the courts follows closely the 
English practice. For criminal cases there 
are courts of magistrates in the first 
instance, and cases from these may be com- 
mitted to the courts of session, whose 
jurisdiction may cover an area as large as 
an English county. These courts of session 
fill the place of the English assizes, differing 
from them in the fact that they are station- 
ary. Their powers are limited only in one 
direction. Sentences of death are subject to 
confirmation by the High Court of the 


province. In the courts of session the judges 
sit either with assessors or juries. The judge 
is not necessarily bound by the opinion of 
the assessors who sit to advise on questions 
of fact. With juries the opinion of the 
majority prevails, if accepted by the judge. 
Indian practice does not demand a unani- 
mous verdict from the jury. 

The Courts and Their Functions 
Civil cases are tried in the first place in 
the courts of munsifs — the lowest grade of 
judges — or by what are known as subordi- 
nate judges. From these they may go to the 
District Judge, selected from the Civil 
Service. For the trial of small monetary 
suits there are Small Cause Courts dealing 
with matters involving an amount not 
exceeding five hundred rupees (£37 10s.). 
The Small Cause Courts of Calcutta, 
Bombay and Madras can dispose of money 
suits up to two thousand rupees (£150). 
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Cases of insolvency are under the juris- 
diction of the High Courts in Calcutta, 
Bombay and Madras; in the rural districts 
they come before the District Courts. 

In civil cases there is a sytem of appeal 
from lower courts to higher courts, to the 
High Courts themselves, and since recent 
changes, to the Supreme Court of India; 
similarly, in criminal cases there are elabor- 
ate provisions for easy appeal, the High 
Court being the appellate court for the 
gravest type of case. 

The legal procedure of the early days of 
the Regulating Act was followed by the 
creation of High Courts, sometimes under 
another name, for each of the eleven pro- 
vinces into which India was divided by the 
Government of India Act of 1935, by the 
setting up of a Federal Court. 

Until the passing of the Government of 
India Act of 1935 a fixed proportion was 
observed in the appointment of judges to 
the High Courts. One-third were barristers, 
whether British or Indian, with English 
qualifications, one-third were drawn from 
the judicial branch of the Indian Civil 
Service, and one-third from lawyers quali- 
fied in India. While in the early days of 
British rule all judges of the High Court 
were British, with British qualifications, 
Indian judges were a majority before 
independence and now the Courts are 
entirely Indian in personnel. 

Legal Developments 

The Code of Civil Procedure, admirable 
enough in the middle years of the last 
century, has undergone considerable revi- 
sion in the present century, due to a great 
accumulation of new statutes. A large body 
of factory, trade union, and social, legisla- 
tion has been passed within recent years — 
India in this respect keeping step with Great 
Britain. Codification and simplicity in 
explanation are of prime importance in a 
land where so many people are illiterate. 
The Financial Commissioner of the Punjab, 
writing so long ago as 1899, speaks of the 
country being “deluged with a flow of 
intricate, technical and sometimes even 
mischievous Acts the want of which has 
never been felt and the meaning of which is 
a frequent subject of remunerative dispute 



MOHAMMEDAN LEADER 
The late Mr. A. M. Jinnah y who became 
the first Governor-General of Pakistan , a 
separate self-governing Moslem state. 

to those who live by the law. Hardly any 
such Act passed between 1870 and 1884 is 
comprehensible by the layman.” 

The Police 

Behind the administration of the law in 
every country are the police, responsible 
for the security of life and property and the 
prevention and detection of crime. In India 
the police are a provincial force and not a 
municipal body. Each of the provinces has 
its own police, paid for out of the revenues 
of the province. Where, as in Calcutta, 
Madras and Bombay, there are separate 
police organizations, these are still paid 
from provincial funds. 

The Indian police force numbers some 
three hundred thousand men. Large as the 
total number may seem, this body is res- 
ponsible for the welfare of over three 
hundred million people. One policeman to 
more than one thousand inhabitants may 
be contrasted with the strength of the 
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Recruits for the Pakistan army swear allegiance to their country across its new flag. The de- 
fence forces have been built up upon the disjointed framework of the old British Indian Army. 


London police with one policeman to fewer Beyond the police force there is the chow- 
than five hundred of the population, kidar, or village watchman, who survives 

Necessarily the main strength is concen- from Mogul days. He is a government 

trated in the more populous areas, the local official, rather than a policeman, and one 

unit of control being the district, of which with varied duties. He reports crime, gives 

there are some two hundred and seventy in assistance to the police when necessary, 

India, with an average area of four thous- keeps a careful eye upon known bad 

and square miles. characters. These village watchmen are 

Contrary to a widespread belief the police quite frequently recruited from castes that 

in India are not armed, although on occa- are criminal by heredity and, strange as it 

sion they carry heavy bamboo staves, may appear, the plan works well, for such a 

corresponding to the truncheon of the man knows whence trouble is to be expec- 

British policeman. At the headquarters of ted. The watchmen as a whole have a 

each district is a small body of armed notable record of integrity and courage, and 

police held in reserve and used in the main the officials in contact with them have a 

for escort and guard duties. These men are high regard for their character and their 

called upon in the case of disturbances in effectiveness. 

which their unarmed colleagues, always In one minor respect there has been a 
heavily outnumbered, are in danger of change in the endeavour to revive the 
being overwhelmed by a mob. village panchayat or court in which the 
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elders of the village administer justice on 
the spot. This is an experimental harking 
back to a custom age-old in Indian history, 
when the panchayats ruled village life. 
They were units of self-government that had 
almost expired. Were they in the new con- 
ditions to extend the minor powers assigned 
them they might bring justice more close to 
the people and lessen the wasteful expen- 
diture that has been so marked a feature of 
litigation in the ordinary courts of the land. 

Never in history has the transition of two 
nations from overlordship to complete 
independence been carried through with 
such expedition and with so little change m 
the forms of internal administration and 


the machinery of law. To the outside 
world the most significant change has been 
the freedom of the two countries to control 
their foreign affairs and their relations with 
other Powers. Under the direction of Mr. 
Nehru India has played a foremost part in 
negotiations between the West and the 
Eastern nations, and in the United Nations 
its representatives have spoken with 
authority. With a population of 320,000,000 
India rightly claims a voice in world affairs, 
while Pakistan, with its lesser 80,000,000, is 
the most populous of the Moslem coun- 
tries and as such may be a potent factor m 
the moulding of the policies of the nations 
professing the Islamic faith. 


Test Yourself 

1. What arc the two main national bodies into which the Indian continent 
was divided, and what were the causes of difference between them? 

2. What were the Morley-Minto reforms? 

3. What was the chief recommendation of the Montagu-Chelmsford 
Report? 

4. What was the chief result of the Government of India Act? Has this 
been preserved today ? 

5. What were the Indian “States,” and what is their position today? 

6. What is the “Indian National Congress”? 

7. What was the main demand of the Moslem League? 

8. In what way do the constitutions of India and Pakistan differ? 

Answers will be found at the end of the book. 
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ABRAHAM LINCOLN 

Abraham Lincoln was the man who preferred to fight a civil war rather than see his country 
permanently divided . Throughout his political life he displayed sincerity ; honesty , steadfast- 
ness of purpose and very great qualities of leadership. 



CHAPTER XI 


LAW AND GOVERNMENT IN 
THE UNITED STATES 


although the United States is still 
/Ythought of as a “young” nation, its 
Constitution is the oldest surviving written 
constitution of the western world. A 
hundred and seventy years or so is not long 
in the life of a nation but, as constitutions 
go, it is venerability indeed. In those 
hundred and seventy years there have, of 
course, been some changes in the docu- 
ment which was drawn up in Philadelphia 
in 1787, but they are small in proportion 
to the whole: not only the broad outlines, 
but also most of the details, of the original 
plan survive today. This has endowed 
the American Constitution with something 
of that monumental symbolism which in 
Britain attaches to the Crown. The 
American Constitution, in its time-defying 
immutability, symbolizes the permanence 
of the American State. 

Importance of the Constitution 
What is more, it is the American State. 
In other countries, in France for example, 
constitutions may come and go — three 
Empires and four Republics— and yet 
throughout all the constitutional changes 
France somehow survives unchanged in 
its essential characteristics, in those quali- 
ties which make it, recognizably, French. 
Not so in the United States. It took a 
constitution to bring the United States 
into being at all, to weld thirteen disparate, 
rebellious colonies into a unity, and it 
was a constitution, championed in the 
courts and the legislatures, carried, like 
the Ark of the Covenant, into the newly 
settled lands of the West, and fought 
for in a bitter Civil War, that kept the 
United States united while it expanded to 
a hundred and sixty millions of people 
and over a whole continent of territory. 
The Constitution is the very warp and 
woof of American history, it is the link 
between the Mayflower descendant and 


yesterday's immigrant, the cement of a 
nation which is as Walt Whitman said, 
“a nation of nations.” 

Vet, for all its permanence and persisting 
importance, the American Constitution 
bears, no less than other human creations, 
the marks of place and time. It is a 
product of eighteenth-century political 
thought adjusted in the first instance to 
the exigencies of some four million people 
strung along the shores of the Atlantic 
seaboard of North America. 

Some of its eighteenth-century assump- 
tions seem as self-evident today as in 1787: 
that government is power, but that the 
abuse of power is tyranny; that men are 
endowed with certain rights which it is 
the business of the State to respect and 
preserve; that laws shall not be vengeful 
in their adoption or capricious in their 
application. 

Others seem, at any rate to a British 
observer, to be somewhat less than eternal 
verities. It was, for example, a conviction 
of the “Founding Fathers,” inherited from 
Locke, Montesquieu and Blackstone, that 
to guard against a government turning into 
a tyranny it was necessary to separate its 
powers and establish “checks and balances” 
against the encroachment of each on each. 
Thus the executive, in the person of the 
President, was to be separate from the 
legislature in the two houses of Congress, 
while the judiciary, in their courts, were 
to be kept separate from both. At the 
same time each branch of government was 
given a certain hold over the others. Thus 
the President could veto the acts of Con- 
gress or Congress might reject the proposed 
appointments of the President. The wisdom 
of these provisions is not lightly to be 
questioned when they have survived the 
political vicissitudes of more than a century 
and a half, but it is at least true to say that 
they no longer bear the axiomatic force 
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Signatories to the Declaration of Independence of July 4 , 7776, are seen in this contemporary 
print. By this declaration , drawn up hv Thomas Jefferson , the thirteen British colonies in 
America broke their allegiance to Great Britain. 


which they had when they were first 
proposed. 

The greatest problem, however, which 
confronted the architects of the Constitu- 
tion was not so much the organization of 
the central government, as the working out 
of the relations between the central govern- 
ment and the thirteen states which were 
about to be its components. For the 
purpose of fighting the Revolutionary 
War the states had formed a loose con- 
federation which was no more than a 
“league of friendship,” in which the 
authority at the centre was so weak that 
it exercised virtually none of the powers 
of government at all. Once the unifying 
influence of war with a common enemy— 
England — had ended, the whole structure 
looked like disintegrating. It was the 
genius of the delegates to the Consti- 
tutional Convention of 1787 that they 
devised in its place a form of central 
government strong enough to maintain 
unity and yet sufficiently circumscribed 
to leave the state governments safe in 


the enjoyment of a wide range of powers. 1 

This took the form of a federal union — 
in effect a permanent treaty by which the 
powers of government were divided between 
the national government at the centre and 
the states at the periphery, on the broad 
principle that the national government 
should handle those affairs which are of 
common concern to the citizens of all the 
states, while the state governments should 
be responsible for the rest. This distribu- 
tion of powers, to be acceptable, had to 
be clearly defined and protected against 
arbitrary change. Hence a written Consti- 
tution, in which the powers as well as the 
structure of the central government are 
clearly set out ; hence also a rigid Constitu- 
tion which can be changed in any particular 
only if an overwhelming majority of 
component states and citizens demand it. 

It was impossible to establish an all- 

1 It is true that the settlement of 1787 proved unaccep- 
table to the Southern States which tried secession in 
1861, but political and economic divergence between a 
slave and a free society having passed a certain point, 
reconciliation under any form of government was 
difficult 
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powerful central government, as in Britain, 
which some of the delegates in 1787 would 
have secretly preferred, because the states 
would not tolerate such a surrender of 
their sovereignty. But even if they had, it 
is inconceivable that an area as vast and 
diversified as the United States of the 
eighteenth century could have been effec- 
tively and democratically administered 
from one exclusive seat of government. The 
twentieth century, with all its improvements 
in communication, has not substantially 
altered that. Indeed, a United States of a 
hundred and sixty million people, of all 
races, religions and cultures, spread over 
an area of more than three million square 
miles, embracing every variety of climate 
and every form of economy, is in some 
respects even less capable of being “run 
from Washington” than was the republic 
of about a hundred and seventy years ago. 

American Central Govemmenl 

Nevertheless, the “Founding Fathers” 
undoubtedly intended and contrived to 
set up a government at the centre which 
would be strong and flexible. What 
powers does it wield today ? It administers 
foreign affairs, of course, and all that 
appertains thereto — armies, navies and 
the whole economic strength of the United 
States in its collective aspect, foreign trade 
and foreign commercial relations. Equally 
it administers all internal affairs which 
transcend the boundaries or exceed the 
capacity of individual states — from post 
offices to flood control. With the increasing 
interdependence of modern economic life 
this area of “interstate” activities, for which 
the federal government has responsibility, 
has enormously widened. Plagues, stock- 
jobbing, unemployment, soil erosion arc 
random samples of phenomena which 
refuse to recognize the boundaries of state 
lines and which increasingly demand the 
attention of a government which can act 
for the whole United States. 

None of them, it is true, will be found 
listed in so many words in the Constitution, 
but the breadth of some of its phrasing, 
assisted by the ingenuity of some of its 
interpreters, has made the document in 
this respect remarkably adaptable to the 


changing needs of American society. For 
example, over and above its specific powers. 
Congress is entitled to provide for “the 
general welfare” of the United States — a 
wide term which may justify many govern- 
mental activities. Moreover, in addition 
to its enumerated powers. Congress can 
also “make all laws which shall be necessary 
and proper” for their execution : the 
increasing complexity of government has 
led Congress far in the exercise of these 
“implied powers,” so that federal legislation 
over matters as widely varied as banking 
activities and the white slave traffic has been 
held to be constitutional under this clause. 

Powers of the States 

What then is left to the states? The 
Constitution here says merely that the 
states may exercise whatever powers are 
not forbidden as such (e.g. suspension of 
civil rights) or are not expressly delegated 
to the federal government. There is no 
catalogue: the states are left an uncharted 
domain in which each, within limits, may 
do as it pleases. 

Generally speaking, however, state gov- 
ernments are responsible for the enactment 
and administration of most of the criminal 
and much of the civil law. All commercial, 
industrial and agricultural activities which 
are carried on within their borders are 
matters for their regulation and control in 
all their intra - state aspects. Since a state 
may include millions of inhabitants and 
cover an area as large as a European 
country, this means that it has real and 
wide powers in the fields of labour and 
factory legislation, company incorporation, 
public health, pensions, workmen’s com- 
pensation, unemployment insurance. Some 
of these powers may be paralleled or 
supplemented by powers of the federal 
government, operating within the area of a 
state but on inter - state activities, but for 
many of them the state government is the 
exclusive authority. And there are certain 
fields from which the central govern- 
ment is still virtually excluded — such as 
marriage and divorce, and (except during 
the operation of the Prohibition Amend- 
ment) liquor control. The stalte govern- 
ment is in no sense to be equated with a 
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which they had when they were tirst 
proposed. 

The greatest problem, however, which 
confronted the architects of the Constitu- 
tion was not so much the organization of 
the central government, as the working out 
of the relations between the central govern- 
ment and the thirteen states which were 
about to be its components. For the 
purpose of lighting the Revolutionary 
War the states had formed a loose con- 
federation which was no more than a 
“league of friendship,” in which the 
authority at the centre was so weak that 
it exercised virtually none of the powers 
of government at all. Once the unifying 
influence of war with a common enemy— 
England — had ended, the whole structure 
looked like disintegrating. It was the 
genius of the delegates to the Consti- 
tutional Convention of 1787 that they 
devised in its place a form of central 
government strong enough to maintain 
unity and yet sufficiently circumscribed 
to leave the state governments safe in 


the enjoyment of a wide range of powers. 1 

This took the form of a federal union - 
in effect a permanent treaty by which the 
powers of government were divided between 
the national government at the centre and 
the states at the periphery, on the broad 
principle that the national government 
should handle those affairs which are of 
common concern to the citizens of all the 
states, while the state governments should 
be responsible for the rest. This distribu- 
tion of powers, to be acceptable, had to 
be clearly defined and protected against 
arbitrary change. Hence a written Consti- 
tution, in which the powers as well as the 
structure of the central government arc 
clearly set out ; hence also a rigid Constitu- 
tion which can be changed in any particular 
only if an overwhelming majority ot 
component states and citizens demand it. 

It was impossible to establish an ali- 
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powerful central government, as in Britain, 
which some of the delegates in 1787 would 
have secretly preferred, because the states 
would not tolerate such a surrender of 
their sovereignty. But even if they had, it 
is inconceivable that an area as vast and 
diversified as the United States of the 
eighteenth century could have been effec- 
tively and democratically administered 
from one exclusive seat of government. The 
twentieth century, with all its improvements 
in communication, has not substantially 
altered that. Indeed, a United States of a 
hundred and sixty million people, of all 
races, religions and cultures, spread over 
an area of more than three million square 
miles, embracing every variety of climate 
and every form of economy, is in some 
respects even less capable of being “run 
from Washington” than was the republic 
of about a hundred and seventy years ago. 

American Central Government 

Nevertheless, the “Founding Fathers” 
undoubtedly intended and contrived to 
set up a government at the centre which 
would be strong and flexible. What 
powers does it wield today? It administers 
foreign affairs, of course, and all that 
appertains thereto — armies, navies and 
the whole economic strength of the United 
States in its collective aspect, foreign trade 
and foreign commercial relations. Equally 
it administers all internal affairs which 
transcend the boundaries or exceed the 
capacity of individual states — from post 
offices to flood control. With the increasing 
interdependence of modern economic life 
this area of “interstate” activities, for which 
the federal government has responsibility, 
has enormously widened. Plagues, stock- 
jobbing, unemployment, soil erosion are 
random samples of phenomena which 
refuse to recognize the boundaries of state 
lines and which increasingly demand the 
attention of a government which can act 
for the whole United States. 

None of them, it is true, will be found 
listed in so many words in the Constitution, 
but the breadth of some of its phrasing, 
assisted by the ingenuity of some of its 
interpreters, has made the document in 
this respect remarkably adaptable to the 
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changing needs of American society. For 
example, over and above its specific powers, 
Congress is entitled to provide for “the 
general welfare” of the United States — a 
wide term which may justify many govern- 
mental activities. Moreover, in addition 
to its enumerated powers. Congress can 
also “make all laws which shall be necessary 
and proper” for their execution: the 
increasing complexity of government has 
led Congress far in the exercise of these 
“implied powers,” so that federal legislation 
over matters as widely varied as banking 
activities and the white slave traffic has been 
held to be constitutional under this clause. 

Powers of the States 

What then is left to the states? The 
Constitution here says merely that the 
states may exercise whatever powers are 
not forbidden as such (e.g. suspension of 
civil rights) or are not expressly delegated 
to the federal government. There is no 
catalogue: the states are left an uncharted 
domain in which each, within limits, may 
do as it pleases. 

Generally speaking, however, state gov- 
ernments are responsible for the enactment 
and administration of most of the criminal 
and much of the civil law. AH commercial, 
industrial and agricultural activities which 
are carried on within their borders are 
matters for their regulation and control in 
all their intra - state aspects. Since a state 
may include millions of inhabitants and 
cover an area as large as a European 
country, this means that it has real and 
wide powers in the fields of labour and 
factory legislation, company incorporation, 
public health, pensions, workmen’s com- 
pensation, unemployment insurance. Some 
of these powers may be paralleled or 
supplemented by powers of the federal 
government, operating within the area of a 
state but on inter - state activities, but for 
many of them the state government is the 
exclusive authority. And there are certain 
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ment is still virtually excluded — such as 
marriage and divorce, and (except during 
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British county or borough council: not 
only does it enjoy its powers in its own 
right and not as a delegation from above, 
but also the powers it enjoys are wide, 
varied and enforceable by its own mach- 
inery of order and justice. It is thus no 
exaggeration but a sober fact that states 
are sovereign and command the allegiance 
of their citizens. 

But the federal government is also 
sovereign, and it, too, commands the allegi- 
ance of citizens of the United States. How 
are the boundaries of these sovereignties 
and these allegiances to be kept precisely 
defined? They were set out, it is true, 
originally in the Constitution but are for 
ever influenced by the moving tide of 
history. And how are conflicts of loyalties 
and jurisdictions to be resolved? The 
American’s answer, for practical purposes, 
is “by the courts.” He would accept the 
frank admission of a Chief Justice of the 
Supreme Court: “We are under the 
Constitution, but the Constitution is what 
the judges say it is.” 

To an English eye, at first sight, nothing 
is so surprising as this practice of allowing 
the courts to determine issues which are 
often, in content as apart from form, much 
less judicial than political. But although 
decisions by the courts have often pre- 
cipitated political controversies of tempes- 
tuous vehemence, their right to pass 
judgment on constitutional issues has not 
been seriously challenged. 

In the first place it is hard, perhaps, to 
conceive of any other branch of the govern- 
ment to which the task could be entrusted. 
If the controversy were between state and 
state the federal Congress might con- 
ceivably act as arbiter, but far more fre- 
quently it is a conflict of jurisdiction 
between the federal and the state govern- 
ments which has to be resolved; in such 
a case the courts are the only branch of 
government which is not itself an interested 
party. And in a great many cases the issue 
is not one between national and state 
governments at all, but concerns the 
question of whether Congress or the 
President is overstepping the various 
bounds which the Constitution imposes on 
all law-making and executive action — e.g. 


when it forbids laws “impairing the validity 
of contracts,” or forbids the deprivation of 
“life, liberty or property without due 
process of law.” For the eighteenth 
century, in its distrust of omnipotent 
government, was determined not to let 
Congress, even within its own federal 
sphere, emulate the free sovereignty of the 
British Parliament, and in the twentieth 
century it is, in the last resort, the courts 
who administer these constitutional re- 
straints on governmental usurpation. 

The weapon the courts employ in their 
constitutional policing is known as judicial 
review. If a citizen considers that a law 
or act of a state or federal government 
contravenes the Constitution, he can bring 
a case into the courts and the judges must 
decide whether his claim is valid or not. 
An important case is likely to be carried 
by appeal up the judicial ladder of state 
or federal courts until it reaches the top 
rung, the Supreme Court of the United 
States. Their decision on a majority vote — 
it may only be five to lour- is final, and, 
if they pronounce the law or act in question 
to be unconstitutional, it immediately loses 
all legal effect. 

Supreme Court Powers 

Under this power important Acts of 
Congress have been set aside, moneys 
levied have been restored, individuals 
wrongfully imprisoned have been released. 
Moreover, since each decision becomes a 
pointer for the next, the document which 
the courts are interpreting, the seven- 
thousand-word Constitution, has been 
supplemented and overlaid by some 
hundred and seventy volumes of interpre- 
tative decisions. There has thus been built 
up a corpus of juristic-constitutional learn- 
ing which in the subtlety of its reasoning 
recalls nothing so much as the theological 
disputations of the medieval schoolmen, 
yet whose subject matter is almost always 
the very stuff of contemporary politics, 
with implications for the prosperity and 
happiness of millions. 

The Supreme Court judge, in conse- 
quence, needs to possess a remarkable 
combination of legal erudition, political 
sensibility and the appearance, as well as 
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It is the middle term which has been most conviction of the small states in 1787 that, 
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they, like the Representatives, have been 
elected directly by popular suffrage. But 
while Representatives sit only for two 
years, Senators last for six, one-third of 
the Senate coming up for election every 
two years. 

Unlike the Commons and the Lords, 
the House of Representatives and the 
Senate are constitutionally equal bodies, 
neither of which can coerce the other. 
The House of Representatives has the 
traditional Anglo-Saxon prerogative of a 
lower chamber of being the originator of 
all money bills. As against that the Senate 
can boast its control over treaties (which 
require a two-thirds majority for their 
ratification) and over Presidential appoint- 
ments (which require its approval). Both 
chambers have to agree on legislation 
before it can go forward for the President's 


endorsement, upon which it becomes law. 
Any differences that may arise between 
the chambers on the form that the pro- 
posed laws shall take have to be smoothed 
out in the discussions of committees 
appointed for the purpose from the 
membership of both chambers. 

In fact, as opposed to constitutional 
theory, the Senate is the more powerful 
chamber. Its corporate consciousness is 
highly developed, as befits a body which 
never dies and is never exposed en bloc 
to the blasts of popular will. True, the 
Senate is an anarchic body, which refuses 
to discipline itself, and makes its procedure 
as it goes along. “Rules are never observed 
in this body,” observed a President of the 
Senate ; “they are only made to be broken.” 
Thus there is virtually no limitation on 
debate, and in place of majority dominance 
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there is great latitude for minority expres- 
sion. This is possible because the Senate 
is small, almost a club, in which party 
lines are loosely drawn and party discipline 
cannot be rigidly enforced. But at any 
threat to the privileges or authority of the 
Senate ranks are immediately closed, and 
Senator stands shoulder to shoulder with 
Senator, reminding the world that he is 
the spokesman of a sovereign state, an 
elected representative whose term is half 
as long again as the President's, and a 
member of what has been called the most 
powerful second chamber in the world. 

Powers of Representatives 

By comparison the House of Re- 
presentatives seems to lack stature and 
presence. Its debates are seldom remark- 
able for eloquence or relevance and they 
are seldom reported in the national Press ; 
what a Representative says is not news, 
except to his own constituents. Moreover, 
by comparison with the six-year Senator, 
the Representative seems but the creature 
of a day. Scarcely will the freshman 
Congressman have learnt the Washington 
ropes before his two-year term of service 
will be up and he has to start the fight for 
re-election. 

But this is not to say that the House is 
a body of no account. Not only does it 
include many notable figures amongst its 
members ; it may also claim to be the only 
chamber which collectively reflects the 
popular will. The Senate never goes down 
entire into the waters of electoral re- 
juvenation, whereas the House gets its 
mandate renewed every other year. 

But its mandate is very often a local, 
not a national one. That is to say, the 
Representative’s election is more likely to 
depend upon his attitude to local needs 
and local politics than, for example, his 
counterpart in the British House of 
Commons. This is partly due to the size 
and diversity of the country, partly to the 
frequency of the elections, and also in very 
large part to the workings of the “locality 
rule” — a convention which requires that a 
Representative must reside, not merely in 
the state, but within the actual district 
which he represents. Thus, if defeated, he 


cannot, like a British M.P., seek his 
fortunes elsewhere; his only hope of a 
continuing political career resides in his 
success in wooing back the affections of his 
fellow-residents. His national zeal must 
consequently never soar beyond the limits 
of local approval and comprehension. He 
can aspire to be a prophet — but only if he 
is careful to get honour in his own country 
as well. 

Inside the House a Congressman works 
hard. If debates give the contrary 
impression, that is merely because, both 
m House and Senate, the bulk of the work 
is done in committees. 

Left to itself, no parliamentary body 
functioning as an entity can initiate and 
direct legislation. For both the House of 
Commons and the Lords the Cabinet, 
which is, in reality, a committee of Parlia- 
ment, effectively determines which bills 
shall be considered and in what order. 
But the division of powers in American 
government makes it impossible for the 
American executive so to direct the legis- 
lature; neither the President nor fiis 
department heads can be members of 
Congress. Consequently Congress has 
devised its own machinery of committees 
for arranging its legislative programme. 

Work of the Committees 

Each chamber has a number of standing 
committees divided according to the subject 
matter of government, and it is to the 
appropriate committee that each piece of 
proposed legislation is referred before 
any discussion in the chamber. This is in 
significant contrast to the procedure in 
the British Parliament, where bills are first 
considered by the House as a whole and 
only then, when approved in principle, 
referred to committee. 

The British procedure keeps decisions 
of principle in the hands of the whole 
House, and the committee is expected to 
confine itself to amendments of details. 
In Congress, on the other hand, the 
committees take initial decisions on both 
principle and detail. This proceeds in part 
from the sheer volume of legislative pro- 
posals with which Congress has to cope. 
With no Front Bench to dominate it and 
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steal private members’ time, members of 
Congress can introduce as many bills as 
they like. This gives free rein to that 
universal sentiment, “there ought to be a 
law,” and results, in the two-year life of a 
Congress, in the introduction of some ten to 
eleven thousand bills. Obviously Congress 
as a whole has not the time to pass in- 
dividually on all these legislative infants. 
It therefore at once hands them over to 
the appropriate committee which, by 
methods ranging from euthanasia to violent 
strangulation, disposes of the great majority 
without ever troubling the parent body 
again. Since many of them will have been 
frivolously conceived to satisfy a Congress- 
man’s constituents, or his own amour 
propre , and since a great many of the rest 
will duplicate each other, the loss is little 
lamented. 

Casualties are heavy; in the second 
session of the eighty-third Congress (1954) 
out of 4,718 bills introduced only 1,268 
survived all the stages of Congressional 
procedure and were ready for the Presi- 
dent’s signature. 

Congress procedure is often slow. First 
of all there are committee hearings (at 
which cabinet ministers and the interested 
public may give evidence). Then, when 
these are concluded, the committee goes 
into “executive” (secret) session and 
hammers out the precise form of the bill. 
Finally, if by a majority vote it approves 
of the bill, it will report it to the chamber 
as a whole. 

Importance of Committees 

In the House the Committee on Rules or 
the informal “steering committee” of the 
majority party will determine which 
standing committee recommendations will 
be taken up, and in what order. The Senate 
has a more automatic system, by which 
bills are usually taken up pretty much in 
the order in which they are reported from 
committee, but the freedom of debate 
which then ensues makes the post- 
committee stage in the Senate far more 
important and perilous than in the House. 
Thus, with the exception of the Committee 
on Foreign Relations, Senate committees 
do not, as a rule, develop the power, the 


imperium in imperio , which characterizes 
the committees of the House. Chairman- 
ship of all committees goes by seniority, 
i.e. length of continuous congressional 
membership. Consequently it is the oldest 
members, with the safest seats, who tend 
to control committees. When Democrats 
are in power this generally means con- 
servatives from the South ; when Re- 
publicans are in the majority their chairmen 
are generally drawn from the conservatives 
of New England or the Middle West. 

The committee system is responsible for 
the frequently slow progress of legislation, 
for a diffusion of responsibility within 
each chamber, and for a semi-permanent 
tilting of the legislative process towards 
conservatism. On all these grounds it 
has been attacked, and room for improve- 
ment undoubtedly exists. But where the 
executive and legislature arc permanently 
separated from each other some such 
system is essential. 

Only by means of the committees can 
Congress organize itself and keep an effec- 
tive check on the executive. Without a 
“question time” analogous to the House of 
Commons, and without the power of dis- 
placing an executive which it does not like, 
Congress would be ignorant and impotent 
if it were not for its committees. Sufficiently 
small and continuous to probe into detail 
and to build up their own specialized know- 
ledge, the committees hold hearings at 
which executive departments can give 
evidence and to which they must supply 
information. Special investigating com- 
mittees, with powers of summoning wit- 
nesses subpoena , can examine abuses and 
correct maladministration. They sometimes 
abuse their power and confuse their functions 
with those of the Courts; self-discipline is 
not always easily maintained. Inevitably, 
also, they reflect the weakness of the larger 
chambers to which they belong in an 
over-sensitiveness to group and local 
pressures. But for this last the Constitution 
has endeavoured to provide an extra- 
congressional corrective. It is the office of 
the Presidency. 

A President of the United States com- 
bines a number of different roles. He is, 
in the first place, the Chief of State, who 
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JOHN F. KENNEDY 

In January , 1961, Kennedy succeeded Dwight D. Eisenhower as President of the United 
States , after an election in which Richard Nixon was narrowly defeated. At for ty+three years 
of age , Kennedy is the youngest man ever to have taken office at the White House. 
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GEORGE WASHINGTON 
Washington was commander of the Ameri- 
can Army that established the independence 
oj the British colonies , and first president 
oj those independent states. 

symbolizes in his person, as the Stars and 
Stripes symbolize it in a flag, the authority 
and unity of the United States. The 
ceremonial duties and the prerogatives 
which in the United Kingdom attach to 
the King, in the United States attach to 
the President. Though he is entitled to 
no more magnificent mode of address 
than “Mr. President,” he is the First 
Gentleman of the Republic, as his wife is 
the First Lady. His residence, the chaste 
and elegant White House, whose cellars 
still bear the marks of their burning by 
British troops in the War of 1812, is in 
most respects the Washington counterpart 
of Buckingham Palace, of which it is, 
incidentally, an architectural contemporary. 

But the White House also enshrines a set 
of historical associations such as in England 
cluster around the far more modest 
frontage of No. 10 Downing Street. For 
not only is the occupant of the White 
House a tenant with a limited lease, but 
he also adds to his ceremonial functions 
as head of the state the burdens of 


executive office such as in Britain fall to 
the Prime Minister. He is king and premier 
in one. “The executive power,” says the 
Constitution, “shall be vested in a President 
of the United States of America.” And, 
sprouting as it were from the side of this 
executive capacity, are his powers and 
duties as Commander-in-Chief of the 
Army and Navy, and as “sole organ of the 
nation in its external relations.” He thus 
combines what Bagehot calls the “digni- 
fied” and the “efficient” functions of 
government, and has in his hands the 
potentiality of as much prestige and power 
as any other constitutional ruler in the 
world. 

He may choose, of course, not to draw on 
this potentiality. “His office,” said Wood- 
row Wilson, “is anything he has the 
sagacity and force to make it.” Wilson 
certainly made everything he could out of 
his office. But Presidents less exercised by 
the compulsion of their times have been 
content, like Coolidge, with a negative 
interpretation of their office, satisfying 
themselves with seeing that “the laws be 



FRANKLIN ROOSEVELT 
Four times elected President , Franklin D. 
Roosevelt greatly extended his country's 
participation in world affairs 
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faithfully executed,” and leaving political 
leadership to those in Congress or elsewhere 
who might aspire to it. This is possible 
under the presidential system, because the 
separation of powers protects the President 
from the sporadic criticism which comes to 
the British Prime Minister from the House 
of Commons of which he is a member. 

Try as he will to minimize the responsi- 
bilities of his office, and disport himself in 
it, like Lord Melbourne, with the graceful 
lethargy of a country gentleman, the British 
Prime Minister cannot escape the impact 
of every political breeze that blows. The 
House of Commons is a cave of the winds, 
and if the Prime Minister cannot calm or 
rule the tempest it is certain to blow him off 
his perch. The American President, by 
contrast, can shelter behind the draught 
screen provided by the Constitution ; 
irremovable during his four-year term of 
office, he can defer to Congress or not, as 
he pleases, show energy or not, as he feels 
inclined, be positive or negative m policy, 
as his conception of government dictates. 
So much at least is his constitutional right, 
but it is only fair to add that the President, 
as a democratic official and a politican, is 
by both nature and training likely to be 
highly sensitive to the pressure of public 
opinion, and that public opinion, in the 
U.S.A. as elsewhere, is increasingly look- 
ing to its government for positive action. 

Scope of President’s Powers 

How great the President’s power can be 
when he chooses to extend it to the full has 
been well illustrated in recent times. Presi- 
dent Roosevelt, in the face of a national 
economic collapse in 1933, obtained from 
Congress authority to reorganize the 
executive departments, reduce official 
salaries, draw up ’’codes” regulating 
conditions of work in thousands of 
industries, regulate the currency, control 
agriculture and provide unemployment 
relief and public works for millions. They 
were itemized and limited powers but their 
sum total was prodigious. The executive 
in every country has, of course, a residue 
of “emergency power” to be used in time 
of crisis when normal legislative or judicial 
orocesses are not nossible: in America this 


belongs to the President and has been 
strikingly used — e.g. by Abraham Lincoln 
who, as Commander-in-Chief in time of 
civil war, imposed a blockade, raised an 
army, emancipated slaves and suspended 
habeas corpus — all in advance of con- 
gressional authorization. 

Cabinet and Civil Service 

But in normal times the President, like 
any other constitutional executive, has 
only the powers which Congress and the 
Constitution give him. These powers, how- 
ever, to a much higher degree than those 
enjoyed by the British executive, are 
centralized in the personal office of the 
President. His Cabinet, for example, is 
not, like the British, a council of equals 
and fellow-politicians. It is a group of 
department heads, responsible to the 
President and removable by him. They 
meet as often — or as seldom — as he pleases, 
and their advice can be equally demanded 
and ignored. “Noes seven. Ayes one ; the 
Ayes have it,” said Lincoln, after taking the 
opinion of a Cabinet which was in total' 
dissent from his own. In a great many cases 
the President may in fact rely on unofficial 
advisers — “the Kitchen Cabinet” of Andrew 
Jackson, or “the Brains Trust” of Franklin 
Roosevelt. If he does, the Cabinet have no 
grounds of complaint; they are the Presi- 
dent’s servants and must take his orders or 
resign. 

That is not to say that a Cabinet member 
may not, like Mr. Cordell Hull as Secretary 
of State, be an influential figure in the 
making of policy, but merely that any such 
influence is a function of his personal 
prestige and ability, not of his membership 
of the Cabinet. When Mr. Ickes resigned 
as Secretary of the Interior the action was 
damaging to President Truman merely 
because of Mr. Ickes’s gift for invective 
and reputation for integrity, and not 
because anyone disputed the President’s 
right to replace a Secretary of the Interior 
with whom he disagreed. A President, if 
he is wise, will keep Cabinet disagreements 
to a minimum, and he will staff his Cabinet 
with persons who best combine admini- 
strative ability, personal loyalty and party 
pooularity. But he will also know that no 
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G-MEN COMBAT CRIME 

G*men in the United States are members of the Federal Bureau of Investigation — a body 
that corresponds to Scotland Yard's Criminal Investigation Department. The picture 
above shows visitors to an exhibition organized by G-men to combat crime . 

Cabinet successes will make up for his own civil servant is now recruited by methods of 

failures, and that no Cabinet quarrels can examination and “merit” measurement 

precipitate his own collapse. which are not unlike the British system ; 

Below the Cabinet stretches the vast he holds his job and obtains his promotion 

pyramid of federal civil servants, an army (or otherwise) whichever party is in power, 

which, when last computed, numbered and he brings to his work an integrity and 

nearly two and a half millions. There was application in no way below the standards 

a time when the typical federal “office- of Whitehall. 

holder” was an impermanent detail of the A difference that does persist, however, 
political landscape, liable to removal when between the British and the American 

the rival party came to power, or, at best, systems relates to the point at which the 

dependent for advancement upon the line is drawn separating the administrator 

favour of an influential politician. That is from the politician. In Britain the perm- 

no lon ger true. The ordinary American anent heads of all departments are civil 
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servants, not removable on merely political 
grounds. In the United States there are 
few departments in which the highest 
officials are not “political” appointees, 
liable and likely to change with a change 
of political administration. This reflects, 
in part, a conviction that true political 
impartiality cannot be looked for from 
civil servants at a level where their decisions 
are so charged with political implications, 
in part a persistence of the tradition that 
“to the victors belong the spoils.” 

The stock of patronage thus made avail- 
able is increased by the occurrence of a 
number of other “non-merit” jobs lower 
down in the administrative hierarchy, in 
one or two departments, such as the Post 
Office, in particular. Appointments to 
such jobs are in the gift of the President 
and his political advisers; they are at once 
a source of strength and of embarrassment 
to any administration, and the movement 
for their abolition is steadily growing 
The heart of the executive machine is to 
be found in what the Americans call the 
“old line” departments, the traditional 
great departments of state, with titles and 
functions not dissimilar from their British 
counterparts. (Though for Foreign Office 
American usage employs State Department, 
while the Department of the Interior 
superintends at once more and less than 
the Home Office : more, in that, for example, 
it administers United States territories 
overseas: less, in that the law-and-order 
functions of the Home Office are, under 
the American federal system, largely 
reserved to the states.) 

Growth of Administration 
However, of recent years the operations 
of the American federal government have 
so expanded that there has grown up a 
bevy of new government agencies whose 
powers at times rival (and even overlap) 
those of the “old line” departments. The 
political climate of Washington, for various 
reasons, does not encourage the strong 
institutional growths of Whitehall ; in 
consequence, instead of the traditional 
departments expanding to take in these 
new activities as, for example, our Board 
of Trade has done, new so-called “in- 


dependent agencies” have sprung up to 
administer such varied items as government 
loans, shipping, labour and rural electri- 
fication. The President is, in constitutional 
theory, the embodiment of all executive 
power; these agencies have consequently 
found their legal roots in “the Executive 
Office of the President,” and are responsible 
directly to him. In fact they form a jungle 
growth of great extent, which invites the 
hand of the administrative gardener to 
prune and to plant out in logical order. 
Various schemes of reorganization have 
long been awaiting the action of Congress. 

President and Senate 

In the appointment of his principal sub- 
ordinates, who administer this vast mach- 
inery of government, the President docs not 
have an entirely free hand. He acts, 
according to the Constitution, “by and 
with the advice and consent of the Senate.” 
In practice a convention has grown up by 
which Senators do not reject the President's 
nomination for heads of departments, 
federal judgeships, ambassadors and the 
like, unless the nominee lsjudged unsuitable 
for reasons over and above the usual 
differences of party politics. By a tacit 
quid pro quo the President, for his part, 
does not generally make an appointment 
outside the District of Columbia without 
first consulting the preferences of the 
Senator or Senators of his own party 
representing the state concerned. 

This is not the only respect in which the 
Constitution binds Senate and President 
in a close relationship. The section 
elaborating the President’s authority over 
foreign affairs contains one brief clause of 
great significance: “He shall have power, 
by and with the advice and consent of the 
Senate, to make treaties, provided two- 
thirds of the Senators present concur.” 
In short, treaties negotiated by the Presi- 
dent need ratification, and can be rejected 
by a minority of one-third of the Senate. 
No country has better reason to know and 
respect this clause than Great Britain, 
which has had more of its treaties with 
the U.S.A. thus amended or rejected than 
any other power, Mexico possibly excepted. 

This restriction on the President’s 
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servants, not removable on merely political 
grounds. In the United States there are 
few departments in which the highest 
officials are not “political” appointees, 
liable and likely to change with a change 
of political administration. This reflects, 
in part, a conviction that true political 
impartiality cannot be looked for from 
civil servants at a level where their decisions 
are so charged with political implications, 
in part a persistence of the tradition that 
“to the victors belong the spoils.” 

The stock of patronage thus made avail- 
able is increased by the occurrence of a 
number of other “non-merit” jobs lower 
down in the administrative hierarchy, in 
one or two departments, such as the Post 
Office, in particular. Appointments to 
such jobs are in the gift of the President 
and his political advisers ; they are at once 
a source of strength and of embarrassment 
to any administration, and the movement 
for their abolition is steadily growing. 

The heart of the executive machine is to 
be found in what the Americans call the 
“old line” departments, the traditional 
great departments of state, with titles and 
functions not dissimilar from their British 
counterparts. (Though for Foreign Office 
American usage employs State Department, 
while the Department of the Interior 
superintends at once more and less than 
the Home Office : more, in that, for example, 
it administers United States territories 
overseas: less, in that the law-and-order 
functions of the Home Office are, under 
the American federal system, largely 
reserved to the states.) 

Growth of Administration 

However, of recent years the operations 
of the American federal government have 
so expanded that there has grown up a 
bevy of new government agencies whose 
powers at times rival (and even overlap) 
those of the “old line” departments. The 
political climate of Washington, for various 
reasons, does not encourage the strong 
institutional growths of Whitehall ; in 
consequence, instead of the traditional 
departments expanding to take in these 
new activities as, for example, our Board 
of Trade has done, new so-called “in- 


dependent agencies” have sprung up to 
administer such varied items as government 
loans, shipping, labour and rural electri- 
fication. The President is, m constitutional 
theory, the embodiment of all executive 
powei ; these agencies have consequently 
found their legal roots in “the Executive 
Office of the President,” and are responsible 
directly to him. In fact they form a jungle 
growth of great extent, which invites the 
hand of the administrative gardener to 
prune and to plant out in logical order. 
Various schemes of reorganization have 
long been awaiting the action of Congress. 

President and Senate 

In the appointment of his principal sub- 
ordinates, who administer this vast mach- 
inery of government, the President does not 
have an entirely free hand. He acts, 
according to the Constitution, “by and 
with the advice and consent of the Senate.” 
In practice a convention has grown up by 
which Senators do not reject the President’s 
nomination for heads of departments, 
federal judgeships, ambassadors and the 
like, unless the nominee is judged unsuitable 
for reasons over and above the usual 
differences of party politics. By a tacit 
quid pro quo the President, for his part, 
does not generally make an appointment 
outside the District of Columbia without 
first consulting the preferences of the 
Senator or Senators of his own party 
representing the state concerned. 

This is not the only respect in which the 
Constitution binds Senate and President 
in a close relationship. The section 
elaborating the President’s authority over 
foreign affairs contains one brief clause of 
great significance: “He shall have power, 
by and with the advice and consent of the 
Senate, to make treaties, provided two- 
thirds of the Senators present concur.” 
In short, treaties negotiated by the Presi- 
dent need ratification, and can be rejected 
by a minority of one-third of the Senate. 
No country has better reason to know and 
respect this clause than Great Britain, 
which has had more of its treaties with 
the U.S.A. thus amended or rejected than 
any other power, Mexico possibly excepted. 

This restriction on the President's 
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powers had its origin in the feeling that 
for foreign commitments the Union needed 
something more than a bare majority: a 
country’s foreign policy should be based 
on the greatest common factor of agreement 
and a federation, in particular, could not 
run the risk of a single official committing 
it absolutely to pledges which important 
sections of the country might not accept. 

Senate and Foreign Affairs 

Since its origin in 1789, the need of the 
President to get a two-thirds majority has 
been a formidable weapon in the hands of 
the Senate, with which famous treaties, 
like that of Versailles, have been slaughtered 
or mutilated out of recognition, and before 
which many a Secretary of State has 
hesitated even to embark upon the possibly 
fatal process of negotiation. “A treaty 
entering the Senate,” wrote John Hay, “is 
like a bull going into the arena: no one 
can say just how or when the final blow 
will fall — but one thing is certain — it will 
never leave the arena alive.” Had he lived 
to see the fate of the United Nations 
Charter, John Hay would have been 
obliged to amend so despondent a judgment, 
but he would still have found the conduct 
of foreign affairs greatly complicated by 
the restrictive powers of the Senate. 

Those who uphold it point out with 
justification that the Senate has never 
rejected a treaty for which there was an 
unmistakable public demand — though the 
claim is not susceptible of precise proof. 
Those who oppose it complain of “minority 
extortion,” and point to the unbalanced 
system of representation that prevails in 
the Senate. Those who have to live and 
work with it, in the White House or the 
State Department, have developed various 
techniques of circumvention. Thus certain 
foreign agreements may be presented, not 
as treaties, but as legislative proposals 
requiring only a straight majority in both 
houses of Congress : it was in such form that 
the Anglo-American financial agreements 
of 1945-46 were framed. Or the President 
may content himself with an “executive 
agreement,” an international understand- 
ing which serves for most practical purposes 
though lacking the legal force of a treaty. 


But these devices, though often useful 
and justifiable, leave the major problem 
unsolved —which is to harmonize the 
action of the executive and the wishes of 
the legislature in the day-to-day conduct of 
foreign afTairs. It is a problem for all 
democratic governments; the peculiarity 
of the problem for America resides less in 
the two-thirds rule than in the whole 
separation of powers principle. It is in 
fact one aspect of the bigger problem, of 
co-ordinating the action of Congress and 
the President along the whole range of 
national affairs. 

Presidential Veto 

For coping with this major task the 
President is given, under the “checks and 
balances” principle, one specifically con- 
stitutional weapon. He can veto Acts of 
Congress. All bills must be presented to 
him : if he disapproves of one he is entitled, 
within ten days, to return it without his 
signature for congressional reconsidera- 
tion. (If Congress adjourns during those 
ten days it is sufficient for him just not to 
sign — legislative murder by “pocket veto.”) 
The President may use his veto entirely at 
his discretion — as a straight party weapon, 
to kill bills which embody opposition pro- 
posals; in the interests of good govern- 
ment, to suppress some attempt at one- 
sided legislation by a private member; 
or if he believes that the measure would 
violate the Constitution and be thrown 
out by the courts. The only check on his 
veto is his own prudence — not to clash 
with Congress unless he can win. For 
Congress is not obliged to treat his veto as 
final ; if a two-thirds majority can be 
secured in both chambers the bill can be 
re-passed and automatically becomes law. 

The effects of the veto system are not 
entirely beneficial. The knowledge that 
the President will act as long-stop is often 
used by Congress as the excuse for some 
pretty slack legislative wicket-keeping. 
When a pressure group demands partisan 
legislation it is tempting for Congress to 
grant the favour and leave to the President 
the unpleasant duty of withdrawing it 
again. Nevertheless, without some such 
weapon of control, the President, in all 
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PRESIDENT AND CONGRESS 


Senators and members of the House of Representatives meet to hear the President speak 
at a joint session of Congress . Here President Eisenhower is seen delivering an address. 


other respects separated from the legis- 
lature, would find his desk heaped high 
with legislation incompatible with his 
policies. 

The veto is a negative instrument. What 
positive controls exist between the four- 
year irremovable President, the two-year 
House and the six-year Senate? How are 
the gears of the American system made to 
mesh? 

The President’s Role 

Direction has to come from the President. 
He is one man, with a unified will and a 
policy. The Congress, by contrast, is a 
congeries of separate, often rival, aims and 
ambitions, which only at very rare moments 
in American history has been fused into 
one will and sustained there by the genius 
of some parliamentarian. The Congress, 
too, as we have seen, is the mouthpiece of 
localities. The President is a national 
figure. He is elected, not by Congress, 
but by the nation as a whole; however 
small his majority, it is bound to represent 
something more than a merely sectional 
interest. Whenever the nation wants to 


think of itself in its truly national capacity 
and not in terms of its component parts it 
is the President to whom it looks for 
expression and for action. As Franklin 
Roosevelt put it soon after his election in 
1932, “The Presidency is not a merely 
administrative office. That is the least of 
it. It is pre-eminently a place of moral 
leadership.” 

Any such leadership is bound to find 
expression in a programme of legislation 
requiring Congressional support for its 
enactment. 

The President’s Recommendations 

The Constitution always provided for 
the President making recommendations to 
Congress. Not only is he to provide inform- 
ation on “the state of the Union” (a kind 
of speech from the Throne written by a 
king who is his own prime minister), but 

he may also “recommend such 

measures as he shall judge necessary and 
expedient.” 

A modern President uses these facilities 
to the full, and the result is likely to be a 
continuous stream of legislative proposals 
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flowing from the White House to Capitol 
Hill for the President’s supporters in 
Congress to steer through the shoals and 
currents of both chambers. 

For successful steering the President 
must depend on the skill and prestige of the 
Speaker, the Majority Leaders (American 
equivalents of the Leader of the House of 
Commons), the party Whips, and the 
chairmen of the committees principally 
concerned. To ensure the safe passage of 
his measure the President cannot count, 
like the British Prime Minister, on the 
ultimate threat of dissolution. Both he 
and the Congress are, for their respective 
terms of ofTice, irremovable, and conse- 
quently his powers of coercion are always 
limited, and he will be well advised not to 
overplay them, for he and Congress have 
to go on living together. But if the Presi- 
dent cannot force his measures through 
Congress that does not mean that he is 
powerless to speed them on their way. 

President and the Nation 

The first and crudest of the President’s 
controls is patronage. He has jobs at his 
disposal, to be given as rewards to the 
faithful, to be withheld as penalties from 
the disloyal. It is not, of course, for 
themselves that Congressmen want jobs 
(for the Constitution debars them from 
holding any offices), but for their clients 
and supporters back home, upon whom 
they in turn rely for backing in the hour 
of re-election. It was said of President 
Roosevelt and his first Congress: “When 
he wished to marshal Congress behind his 
programme and to persuade Congressmen 
to risk the displeasure of important interests 
in their districts, he needed some means 
(such as patronage) of strengthening their 

position at home The session indicated 

that the consummation of a national pro- 
gramme of legislation is greatly aided by 
transmuting through patronage the localism 
of our politics into support of the Chief 
Executive.** As long as some external link 
between a separated President, House and 
Senate is needed the advantages of patron- 
age will remain. 

Yet it is a waning asset. As more and 
more jobs come under civil service rules, 


fewer are left for Presidential discretion. 
And public opinion views with increasing 
disfavour a system which was once a 
universally sanctioned instrument of gov- 
ernment. Moreover, it is a two-edged 
tool. In making one friend, the patron 
may make a dozen disappointed enemies, 
while an incumbent, once installed, may 
bite the hand that feeds him. 

For all these reasons patronage is a 
weakening instrument of control. Its place 
is being taken by the only truly democratic 
technique, the appeal to and evocation of 
public opinion. “The White House,’’ said 
Theodore Roosevelt, “is a bully pulpit.’’ 
From it congressional sinners may be 
effectively called to repentance, to the 
accompaniment of the meaningful chorus 
of applause or hisses from the general 
public beyond. The President's position 
peculiarly fits him, in fact, to appeal over 
the head of Congress to the nation at 
large, and to use the Congressman’s fear 
of electoral defeat as a stick to keep him 
from straying from the path of political 
virtue. 

The President’s powers, in this respect, 
have been enormously enhanced by the 
invention of the radio. Roosevelt by 
“fireside chats’’ established direct contact 
between the White House and the voter; 
Eisenhower has done the same by his 
televised press conferences. But even before 
and without the radio his position is strong. 
He is pre-eminently and always news, and 
his messages arc assured of a publicity 
which is irrespective of their popularity. 
Congress's case, through incompetence or 
confusion of voices, may sometimes go by 
default ; the President’s scarcely ever. 

Not that the appeal over the head of 
Congress automatically guarantees success, 
as Mr. Harry Truman discovered in the 
first winter of his Presidency. It is only 
in moments of national emergency that the 
President can evoke a response which is 
irrespective of party. At other times the 
success of the President’s appeals to public 
opinion will be a function of two variables 
— his personal prestige and his party’s 
strength. For the President, no less than 
the Congressman, is a party man. He is, 
in fact, the party’s chief. And it is this 
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PARTY CONVENTION 

At the Motional Conventions of each party , representatives from every state gather tv 
choose their candidates for the presidential campaign and to draw up their political pro- 
grammes. The demonstrations organized at these meetings on behalf of the rival candidates 
are often marked by scenes oj wild enthusiasm. 


role which provides him with his most 
consistently useful instrument of con- 
gressional control. 

Political Parties 

There is a sense, indeed, in which it is 
true to say that the American parties exist 
in order to elect the President. That is to 
say that the reason why the U.S.A. operates 
under a two-party system is the need which 
each party feels to capture the Presidency. 
America is a vast country, embracing 
within its borders almost every type of 
territory, climate, race and religion. It 
falls naturally into sectional units, each 
with its own special economy and peculiar 
interests and history — New England, the 
Middle Atlantic States, the South, the 
“Com and Hog” belt, etc. It would be 
natural for a country of such size and 
diversity to breed a multiplicity of parties, 


each representing a sectional or group 
interest, and each competing for the biggest 
voice in the government of the country. 
But in fact, for all serious political pur- 
poses, there are only two parties, the 
Democrats and the Republicans. Where 
third parties have come into existence their 
objective has always been, by propaganda 
and pressure, to secure the adoption of 
their ideas by one or both of the major 
parties. The Republicans in 1860 were the 
only third party who have been determined 
and strong enough to displace one of their 
two rivals, and then only in circumstances 
so exceptional as reasonably to be con- 
sidered unique. 

The principal reason for this is to be 
found in the system of election to the 
Presidency. The President is elected by 
popular vote, each State counting as a 
single constituency, and in consequence 
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any party which wants to elect a President 
must win votes all over the nation; it is 
not enough for it to have a merely sectional 
appeal, and carry, say, merely New 
England. In particular it must try and 
carry as many as possible of the big states 
of the Union — New York, Ohio, Penn- 
sylvania, Illinois, Texas and California. 

Polling in the U.S.A. 

Here the effects are felt of a curious 
constitutional survival from the days when 
the voters did not directly choose the 
President but chose Electors in their 
several states, who then, in the exercise of 
their superior wisdom, chose a President 
at second hand. The Electors have long 
since been rubber stamps, registering 
merely the voters’ preference, but it is 
still a majority of the Electoral College 
that is required for the election of a 
President, and since the Electors are 
distributed among the states in rough 
proportion to their population, and a 
fifty-one per cent in any state secures all 
the Electors of that state, it is obvious 
that the capture of the big states is all 
important. To capture the large consti- 
tuencies, with a majority no matter how 
small, becomes the primary objective of 
election strategy. It is for this reason that 
the election contests in New York State 
count for so much and why, in an appeal 
to local loyalty. Presidential candidates 
are so often nominated from the Governors 
of New York — e.g. the Roosevelts and Mr. 
Thomas Dewey. But along with this local 
attractiveness the candidate will still need 
to have a national appeal : in a nation of a 
hundred and sixty million people no one 
state and no one section can carry enough 
electoral votes by itself. The selection of 
this nationally appealing candidate is the 
task which falls to the party’s National 
Convention. 

The National Conventions are held by 
each party in the summer of each leap 
year — immediately preceding the Presiden- 
tial and Congressional elections of Nov- 
ember. Delegates from each state will 
attend and in a remarkable atmosphere 
compounded of tribal fervour, political 
principle and hard inter-sectional bargain- 


ing, will choose a candidate behind whom 
the party can unite and to whom the 
floating voter of no fixed party allegiance 
will feel attracted. The clash of claims 
may be hard to resolve and the balloting 
for candidates may go on for days, but 
eventually by a kind of process of attrition 
rivals will be eliminated and the nomination 
will be made. The selected nominee then 
becomes the party's leader as well as its 
candidate for the Presidency. 

With far less discussion or contention 
the Convention will also draw up a party 
programme. This will seem an odd docu- 
ment to anyone who reads it with British 
party programmes in mind. Instead of 
giving much indication of what the party 
proposes to do if it gets into power it will 
probably “point with pride” to the past 
glories of the party and “view with alarm” 
the alleged depravity of its rivals. There 
will be very little party doctrine in the 
sense in which British parties use the term, 
but a great deal of intoxicating eloquence 
designed to produce a warm, self-satisfied 
glow of party solidarity. Most surprising 
of all, the platforms of each of the two 
great parties. Democrats and Republicans, 
will, in most years, be strangely similar: 
they will appeal to different gods (the 
Republicans probably to Lincoln, the 
Democrats to Jackson), but they will intone 
almost identical prayers. Or, as the cynical 
American journalist remarked to Lord 
Bryce, they will be like two bottles, each 
bearing a label denoting the kind of liquor 
it contains, but both empty. 

Party Allianees 

The journalist’s cynicism was not, how- 
ever, altogether justified. American parties 
lack the doctrinal distinctiveness of British 
parties because they are, in essence, 
alliances. They are alliances because while 
the contest for the Presidency forces parties 
to organize themselves on a nation-wide 
basis, the size and diversity of the country 
make it impossible to find genuinely 
nation-wide issues and interests. The 
political organizer has therefore to try and 
find those issues and those interests which 
are least incompatible and out of these to 
form a national front which will in fact 
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be an alliance of sectional units. Thus the 
Democratic Party of Roosevelt formed an 
alliance between the traditionally Demo- 
cratic South, the labour elements of the 
big cities and the impoverished farmers of 
the Middle and Far West. This included 
elements which were both conservative and 
radical, both isolationist and internation- 
alist. The Republicans similarly enrolled the 
progressives of the Northern Midwest, the 
conservative well-to-do of the Eastern and 
Midwestern towns, and the traditional 
Republicans of New England. 

Political Differences 

The battle between conservatism and 
liberalism has to be fought, in consequence, 
within the party — in the choice of candi- 
dates for Congress, at the Party Convention, 
and inside Congress whenever the bonds 
of party discipline are strained by the clash 
of rival doctrines. 

The politician of principle has always to 
be adjusting the claims of his political 
ideals, which may run counter to the 
present bias of his party, and the claims of 
his party loyalty. If he settles outright for 
either he is lost: if he determines to asso- 
ciate only with men of his own views he 
must resign himself to relative impotence — 
there will simply not be enough of them 
to capture and retain the seats of power; 
if he is slavish in his party loyalty he will 
empty politics of all meaning except the 
universally comprehensible concept of the 
“pork barrel.” The choice is often a 
difficult one, and the system strains hard 
at the indulgence of the perfectionist. 

But it is only by such compromise and 
adjustment that government over a huge 
and still imperfectly integrated continent 
can hope to maintain itself. There is always 
present to the American mind the memory 
of an occasion when the experiment broke 
down, when compromise and adjustment 
failed, when a nation-wide issue dividing 
party from party was found — in slavery. 
The result was the American Civil War. 
Since then the American nation, while the 
wounds even of that conflict were still 
gaping, has been amassing territory and 
absorbing immigrants, a nation always 
in process of coming-to-be. In that process 


the national parties, just because of their 
technique of compromise and alliance, 
their maximization of agreement, and 
minimizing of difference, have been a great 
unifying factor, and that less than sea-green 
incorruptible, the American politician, has, 
with all his faults, served as the agent of 
what the Constitution called “a more 
perfect Union.” 

It is obvious that with so much power 
lodged in the parties, and with the virtual 
impossibility of a third party wresting 
power from the two great going concerns, 
the Republicans and the Democrats, the 
healthy functioning of American demo- 
cracy depends a good deal on the internal 
organization of the parties. 

Burdening the Voter 

Here, it must be admitted, democratic 
zeal has created certain obstacles for itself. 
In their desire to make elective as many 
offices as possible the Americans have 
placed a burden on the voter so heavy that 
he is in some danger of being crushed by it. 
Not only has he to vote for his federal 
rulers— President, Vice-President, Congress- 
men — and for their equivalents in state 
governments — Governor, Lieutenant-Gov- 
ernor and state Congressmen. He has 
also to vote for a host of civic or local 
government functionaries, many of them 
essentially technical experts, such as 
commissioners of roads or sanitation. To 
guide the voter through these complexities 
the professional politician arose, who, 
in each party, “organized” the nomina- 
tion and “brought out” the vote, reducing 
the complex decisions which faced the 
electorate to a simple alternative, the 
straight Democratic or Republican ticket. 
But this in turn bred its obvious evils — the 
political machine with its unscrupulous 
“boss” and its trafficking in corruption as 
well as in patronage. 

Persons who wished to introduce into 
politics some elements of reality and civic 
virtue other than those implied in the alter- 
native of the “ins” or the “Outs” realized 
that reform must begin inside the party 
machines themselves. The party structure 
itself must become democratic. To this 
end they instituted the party “primaries,” 
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Public Notice. 

All citizens of Hornitos 
are respectfully invited 
to attend the 

HANGING of CHEROKEE BILL, 
HORSE THIEF. 

Meeting at Rattlesnake Ikes Saloon, 
Miners Court. May 12th, 1851 
7 O’clock — Night 
Hornitos Times — Printer 
Thomas Early — Sheriff 


EARLY JUSTICE IN THE UNITED STATES 
A relic of pioneering days - rough and ready justice 
was meted out to those unlucky enough to he caught. 


which are now sanctioned and regulated 
by law in every state in the Union. The 
“primary” is an election within the party 
itself, in which persons registered as party 
members elect both the party officials and 
the party's candidates for federal, state and 
local offices. It would be an exaggeration 
to say that this device has fully realized 
the expectations of its inventors, because 
it suffers from the grave drawback that it 
still further multiplies the number of occa- 
sions and the number of candidates about 
which the already overburdened voter has 
to exert himself and make up his mind. 
But it does furnish a weapon which an 
aroused public conscience can, whenever 
it chooses, make effective. 

Furthermore, in view of the lack of 
political programme in American parties, 
the state primaries furnish an instrument 
by which conflicts within the parties them- 
selves can be recognized and resolved. 

Thus, in respect of Congress, the primary 
elections may often be as important in 
determining the political complexion of a 


state’s Senators and Congress- 
men as the open elections 
which will follow a few weeks 
or months later. Indeed, over 
one large area of the United 
States they will be far more 
important. The “solid South” 
is a region which recognizes 
only one party — the Demo- 
'Ll crats. Historical memories of 

the Civil War and that unhappy 
post-war Reconstruction 
period, when the victorious 
Republicans of the North 
1 foisted negro Republican 

governments on the defeated 
states, have served to make 
Republicanism a forbidden 
creed in the old South, and to 
leave Democratic candidates 
almost always unopposed. In 
these circumstances the pri- 
mary becomes the real election, 
and the candidate who wins 
VTES the nom i na tion can take the 

ly justice res t for granted. 
e caught. The result of all this — of 
the multiplication of govern- 
ments and the elaborate articulation of 
all the working parts — is to make American 
democracy a highly complex mechanism. 
An inexperienced British observer watching 
it at one of its moments of most rapid 
revolution — say, on an election day — 
would marvel that so intricate a piece of 
machinery could be worked at all. But 
gradually he would discover the moving 
principle — where a mere reading of the 
Constitution would least encourage him 
to look for it. The Constitution-makers, 
like good eighteenth-century faction-haters, 
congratulated themselves on devising a 
constitution which would banish party 
from the scene. In fact, by their separation 
of powers, they were creating a disunity 
of parts which made party indispensable. 
It is party that links President, Senate 
and House. It is party that maintains 
the federal system and makes it intelligible 
to the ignorant voter, waving its party 
colours in each State of the Union and 
focusing ultimate attention always upon 
Washington, the party’s citadel and goal. 
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It is party that in the contest for the 
Presidency dramatizes for the nation every 
fourth year the paradox of America’s 
identity through difference. As a multi- 
sectional alliance the American party must 
necessarily be, as we have seen, an im- 
perfectly harmonized combination of parts. 
In that respect it partakes of the nature of 
the Federal Union itself. 

But just as the Union moves towards 
closer integration, through the decisions 
of the courts and the expanding power of 
President and Congress, so the parties 
keep pace with the growth of national 
consciousness of the United States. By 
degrees the distinctiveness and exclusive- 
ness, historical, economic, racial and 
cultural, of the component sections of 
America is breaking down. There is a 
growing recognition of interdependence, 
a rapid racial fusion in the melting-pot, a 
steady diversification of regional econo- 
mies. 

The result of this is an increasing emerg- 
ence of nationwide party issues— labour v. 
capital, government control v. free enter- 
prise, international co-operation v. “the 
open door at home,” etc— and an increas- 
ing admixture of doctrinal content in 


party promises and performances. To this 
extent it has been possible to recognize a 
predominance of the “Left” in Democratic 
Party councils and of the “Right” in 
Republican. 

This however, is an intermittent process. 
If it is, as some contend, an ultimately 
irresistible one, it is also, most certainly, a 
tide whose backwash will often lose ground 
that had appeared well won. Localism, 
sectionalism and particularism will continue 
to check in some degree the national 
consciousness of American government 
and party for just as long as they remain 
real forces in the culture and economy of 
the United States. So long as their vitality 
remains it is the function of American 
democracy to take cognizance of them, and 
the quality of that democracy’s machinery 
must be judged by its flexibility as an 
instrument of adjustment even more than 
by its vigour as an agent of acceleration. 
So judged, it may fairly claim to have 
realized the ambitions of its founders: 
“to form a more perfect union, establish 
justice, insure domestic tranquillity, pro- 
vide for the common defence, promote the 
general welfare, and secure the blessings 
of liberty to ourselves and our posterity.” 


Test Yourself 

1. On what principle are powers divided between the central government 
and the governments of the several states? 

2. What is the most essential difference between the functions of American 
and British courts? 

3. How does the function of a committee of Congress differ from that of a 
committee of the British Parliament? 

4. How does the American Cabinet differ from the British? 

5. How are treaties made under the American Constitution ? 

6. What is the basis of representation in the Senate and in the House of 
Representatives respectively? 

7. Why is it so important for a presidential candidate to capture the big 
States by however small a majority? 

8. How is the absence of any clear dividing principle between American 
political parties to be explained ? 

9. What is a “primary,” and what is its object? 

Answers will be found at the end oj the book. 



FREEDOM OF CHOICE 

On the hoardings of Western Germany the leaders of the Christian Democratic and 
Social Democratic parties invite the support of voters in the forthcoming election. Poster 
space is rationed equally between the competing candidates . 







CHAPTER XII 


LAW AND GOVERNMENT IN THE 
EUROPEAN DEMOCRACIES 


T his chapter sets out to show how the 
various countries of Western Europe 
have tried to apply the theory of parlia- 
mentary democracy in practice; what 
advantages and disadvantages these vari- 
ous applications have; and what are the 
common ideas behind the separate and 
superficially very different governments 
of France, Belgium, Holland, Norway, 
Sweden, Denmark and Switzerland. These 
are the countries of Europe which have 
remained constant to the tradition of 
democracy for many years. 

The Importance of Democracy in Europe 
Since the liberation of Europe from 
German rule, the systems of government 
in the countries most affected have been 
thrown into the melting pot. In neutral 
countries, such as Sweden and Switzerland, 
old democratic systems have survived and 
go on working very much as before. In 
some liberated countries, such as Norway 
and the Netherlands, the pre-war system 
of a constitutional monarchy and parlia- 
mentary form of government has been 
restored almost intact. In others, such 
as France and Belgium, there have been 
more striking changes, due to the break- 
down of the old system. But everywhere — 
even where things seem almost the same 
as before — there have been released power- 
ful new forces, some of them seeking a 
more thoroughly democratic order in social 
and economic life as well as in political 
life, and some of them challenging the 
whole basis of democratic government as 
it has been known in Western Europe for 
generations past. This means that sud- 
denly, as in France, or gradually, as in 
Belgium, law and government will change. 

For although the general principles of 
democracy remain little changed, laws and 
forms of government are like pantomime 
animals: they only come to life and mean 


something when men get inside them and 
make them work as they should be made 
to work. They have to be changed to 
serve new needs and shifting social con- 
ditions. The Second World War deeply 
affected ordinal y life in the European 
countries. During German occupation, 
and during the period of reconstruction 
which followed liberation, the ways in 
which ordinary people lived and worked 
were completely altered. Why, then, is it 
worth studying law and government in 
these countries before the war? Is it not 
more worthwhile— -is it not enough — to 
study the social changes which have altered 
them ? 

Certainly it is very important to study 
these social changes. But the war taugm 
people something else as well as the need 
for social overhaul and economic recon- 
struction. It taught them not to under- 
estimate the importance of political forms 
and constitutional procedure. France, for 
example, took a long time to frame the 
Constitution of the Fourth Republic — the 
democratic system which replaced the 
Third Republic of pre-war days — yet it 
lasted only until 1958. 

Steps Towards Social Progress 

What may seem drier subjects than social 
conditions — questions whether it is better 
to have a king or a president, and what 
his powers shall be, who shall have a vote 
and for whom he shall vote, what kind 
of law court tries the citizen if he breaks 
the law, and what are the ways of changing 
the law — are realized as being no less 
important matters than who is his fore- 
man, how he makes his living and what 
happens if he is unemployed. 

It may be that before the First World 
War too much attention was given to 
constitutional questions. Perhaps it was 
too often taken for granted that if only 
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TOWN HALL AT BERNE 

The fine fifteenth-century town hall of Berne , political capital of Switzerland and of the 
canton that hears the same name. It entered the Swiss confederation in 1353. 


everybody had a vote and parliament was 
really made representative of the whole 
nation, then general happiness and progress 
would be bound to follow. But between 
the two wars — between 1919 and 1939 — 
people tended to argue too much the other 
way. When democratic government did 
not automatically bring general happiness, 
and even failed to keep pace with the vast 
and rapid changes in social conditions, 
people began to despise political and con- 
stitutional questions. Dictatorships rose 
and flourished as soon as people lost 
interest in questions of civic liberties. For 
example: Who shall have a vote and how 
shall he use it freely? Who shall act as 
parliamentary representative, and what 
powers shall he have to control the govern- 
ment? Who shall protect the rights of the 
ordinary citizen against the government, if 
it should pass harsh laws or behave irres- 
ponsibly? It is not true, as so many once 
thought, that to And the right answers to 
these questions will bring social progress 
and security automatically. But it is true 


that unless the right answers are found to 
these questions, social progress and security 
are unlikely to come at all; and if they do 
come they will be short-lived. 

If we are to think about these questions 
and find our own answers, it is a good way 
to begin by discovering what answers have 
been given by the nations which are our 
nearest neighbours, and what new answers 
they are looking for amid the great new 
problems which confront them after the 
war. It so happens that France has been 
the great pioneer in developing democratic 
ideas and institutions in Europe. We can 
learn most from her. Belgium has a 
constitutional monarchy very much like 
the British, and a large overseas empire: 
and she has always modelled her own law 
and government very much on the French 
pattern. Holland, likewise, owes many 
of her democratic ideas and institutions 
to French influence. The fountain head 
of modern democratic law and govern- 
ment in these lands is the great French 
Revolution of 1789, which first pro- 



FOUNDATIONS OF DEMOCRACY 


255 


claimed the ideals of “Liberty, Equality, 
Fraternity,” and attacked all the old order 
of despotism and privilege with its demands 
for the sovereignty of the people. The 
wars of Napoleon spread these ideas all 
over Europe. 

But democratic government in Europe 
has two quite different and much older 
roots as well. In Switzerland, the oldest 
of all democracies in the modern world, 
civic liberties and institutions of self- 
government date from 1291. She is the 
only nation in Europe which has always 
been a republic. Switzerland has in every 
way been an exception to the general trend 
of European development: but just because 
she is unique, she holds valuable lessons 
in democracy for everyone else. The 
Scandinavian nations, Norway, Sweden 
and Denmark, have also quite distinctive 
democratic traditions of their own, dating 
from earliest recorded times. Local and 
national assemblies which preserved some 
real independence of the king have always 
been a feature of Scandinavian government : 
the share of ordinary citizens in local 
government and law-making has always 
been great. But full representative govern- 
ment within the framework of a con- 
stitutional monarchy is in all three coun- 
tries a relatively recent growth: and this 
has been strongly influenced by British 
and French example. 

The Social Basis of Democracy 

Democracy works most smoothly in 
small countries which have strong and 
sturdy local community life, as in the 
Swiss communes and cantons, the Belgian 
and Dutch towns, and the Scandinavian 
villages. But whilst these miniature models 
of working democracy are of value and 
interest in themselves, and serve as a 
reminder that democratic government must 
depend, in the long run, on the spirit and 
energies of ordinary citizens, there is a 
limit to the transference of these models 
to larger and more highly industrialized 
countries. Switzerland and Scandinavia 
owe their special traditions to peculiar 
geographical position. The Swiss moun- 
taineers in their Alpine valleys or the 
Norwegian fishermen in their fjord hamlets 


live by nature in tiny communities, cut ofT 
from one another and given great natural 
protection against invasion from abroad 
and tyranny at home. None of the nations 
mentioned is large in total population. 
The Swiss number only five million, and 
the largest Scandinavian country, Sweden, 
has less than seven and a half million. 

But the intensity of local community 
life matters as much as total numbers: 
and that may be roughly seen from the 
density and distribution of population. 
The contrast between the smaller and 
greater democracies in these respects is 
shown by the following table: 


Country 

(1956-58) 

No of 
people 
per sq m 

Population ' 
ol capital , 

Largest (or next 
largest) town 

Denmark 

267 

960,000 

119,000 

Norway 

28 

45 1 ,000 j 

1 1 5,000 

Sweden 

42 

794,000 1 

387,000 

Switzer- ' 


1 


land 

324 

161,000, 

390, 000 

Belgium 

741 i 

986,000 i 

256,000 

Holland 

821 ; 

607,000 1 

871, (XX) 

Fiance 

206 1 

2,850,000 

661,000 

Britain 

552 | 

8,250,000 

1,103,000 


It will be seen from this table that 
France is like the smaller democracies of 
Western Europe in that her population is 
more thinly spread over the whole country: 
but more like Belgium and Britain in that 
her larger towns are very large. This 
reflects the fact that France is more agri- 
cultural than Belgium and Britain, her 
nearest neighbours: but more industrialized 
than the smaller democracies. She is, in 
fact, about half-way between the two in 
the balance of her economic life; and, 
even after the great strides made in the 
development of her industries since 1914, 
nearly one-third of the French people still 
make a living out of agriculture. Her 
political life is really based on the thirty-six 
thousand communes of the countryside — 
villages and small market towns having 
more direct influence on her national 
policy than the big industrial centres 
and ports. This, as we shall see, has affected 
the whole meaning of democratic govern- 
ment in France. 
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SWISS ELECTIONS 

In parts oj Switzerland the inhabitants of several villages meet each year to elect their 
government representatives. These meetings , as may be seen from this picture taken in 
the canton oj Appenzell , are informal , but new laws are drafted and the budget approved. 


This question of what proportion of a 
nation lives in small rural communities 
and what proportion in big towns reveals 
perhaps the most important difference 
between the various democratic countries 
mentioned above. Where small villages 
and towns predominate, parish and muni- 
cipal politics are very intense. Everybody 
knows everybody else, local government 
can be a very personal business in which 
every voter can take part, even national 
parliamentary elections have to be run on 
issues of local or at most provincial 
interest. Where big towns predominate 
— as in Belgium or Great Britain — politics 
are much less intimate and personal, 
general national interests of trade, indus- 


trial production and labour problems loom 
largest in national politics, and tightly 
packed masses of people are swayed more 
easily by new ideas and political move- 
ments. Historically all over Europe, 
towns and the middle-class business people 
who live in towns have taken the lead in 
both nationalist movements and in demo- 
cratic movements : always with the solitary 
exception of Switzerland. 

One or two examples illustrate the point. 
In France, in 1929, there were ten million 
qualified voters, and one million two hun- 
dred thousand of them were candidates 
for election to the councils of the com- 
munes: that is, twelve per cent of the 
possible voters were willing to take an 
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active part in local government. As four 
hundred thousand of them were elected, 
four per cent of the whole electorate held 
office in local government councils. In 
one little hamlet, where there were only 
eight voters to fill the necessary ten places 
on the communal council, two men had 
to be borrowed from the next village. And 
in France, where government tended to 
be very highly centralized in Paris, com- 
munal councils and their mayors still kept 
considerable powers in their own hands. 

Being responsible for police, schools, 
hospitals, parks, thoroughfares, water 
supply and municipal undertakings of all 
kinds, the mayor — an elected political 
official — was one great keystone of demo- 
cratic government in France before the 
war. The mayors of the larger towns, 
during the period of liberation, played a 
crucial part in reconstruction, rivalled only 
by the great work of many French mayors 
in reconstruction after the First World 
War. Whereas the mayors of English 
towns and the parish councils of English 
villages have a larger share in running 
the country than we realize, they are in 
general much less important than the 
French mayor or the mayors of Belgium, 
Holland and Norway. The French or 
Belgian mayor would often (like M. Her- 
riot at Lyons) be the town's parliamentary 
representative as well: and a man of wide 
political influence in the whole region, if 
he were mayor of a large town. The 
mayors of these countries often took a 
lead in local resistance to the German 
military occupation during the war. The 
Mayor of Narvik, in Norway, became 
famous for his courageous resistance and 
his eventual escape to Britain. 

Importance of Local Government 

Here, then, is the real social basis of 
democratic law and government in Western 
Europe: active self-government, through 
representative institutions of local govern- 
ment. There is a more direct link between 
local politics and national politics in con- 
tinental Europe than in Britain, in the 
sense that national politics and even 
parliamentarians themselves are more often 
directly drawn from local politics. In 
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Switzerland this direct connexion is very 
close. The most important unit of Swiss 
political life is the canton, and there are 
twenty-two of them, varying greatly in 
size. Swiss Government is, in form, a 
federation of these cantons. There is a 
Council of States to which each canton 
sends two representatives, as in the Senate 
of the United States of America. There 
is also a National Council elected (since 
1950) on the basis of one representative 
for every twenty-four thousand people. 
These two bodies, meeting together every 
four years as the Federal Assembly, elect 
the government of seven men which is 
known as the Federal Council. The rights 
of the cantons are fully protected in the 
constitution: for example, no constitu- 
tional change can be made unless it has 
been approved by a direct vote of the 
majority of the people and also by a 
majority of the twenty-two cantons. 

From “Representative” to “Responsible” 
Government 

Generally, European democracies have 
pinned their faith to the institutions of 
representative government — that is, to 
elected parliaments, which in turn control 
the government and administration. The 
idea of elected parliaments was borrowed 
by most European countries from Britain 
or France : sometimes from Britain through 
France. Members of parliaments were 
originally regarded as representing local 
communities, which is why we have a 
House of Commons. Communities — 
commons — communes — obviously all have 
much the same idea behind them. 

A local community, like a village or a 
town, could be said to be represented 
when one of its leading and most influential 
members went to attend a national assem- 
bly: and the country as a whole — the 
community of these communities — could 
equally be said to be represented by the 
general assembly of such spokesmen from 
all localities. There naturally grew up the 
belief that these spokesmen were more 
truly and reliably representative if they 
had been deliberately chosen by the 
localities according to certain rules of 
election. So representative government 
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ITALY BECOMES A REPUBLIC 

The people of Italy , ajter experiencing government by king and dictator , elected to become 
a republic after the cessation of hostilities m the Second World War. The picture shows 
the announcement oj the election results in June , 1946 , in the supreme court in Rome. 

A new constitution was approved in December , 1947. 

came to imply voting ai general elections sent become artificial areas, defined simply 

for members of the national parliament. for convenience. They are the “electoral 

And guarantees were devised that such districts” or “wards,” which are not always 

elections should be free and even secret real communities at all. And the question 

to prevent bribery or intimidation. The arises: how can one man in any real sense 

freedom and rights of the citizen, which represent either the interests or opinions 

we call civic liberties, are thus implied and of a very large and mixed population 

involved in the business of producing a within an area whose limits have been 

national assembly of men who can rightly more or less arbitrarily fixed? This 

be regarded as expressing the broad problem concerns industrial and urbanized 

opinions and interests of the whole nations like Belgium and Britain more 

country. than agricultural and rural countries like 

But there is obviously some discrepancy Norway and Denmark, where the unit of 
between this neat and logical picture, and social life is still a real community, 
actual conditions. With the immense This difficulty has been overcome in 
growth and redistribution of population— two ways. One has been the rise of large 

especially with the growth of big indus- organized political parties, which find and 

trial towns — the basic unit of a compact put up candidates at elections. These 

and intense local community becomes less may often be men quite new and unknown 

and less real. Constituencies which mem- to the constituency. They stand not as 

bers of parliament are supposed to repre- representatives of the locality so much as 
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representatives of a broad national policy, 
or a general set of opinions which cuts 
across all constituencies. This has been 
a feature of all European democracies 
including Switzerland. The other way is 
frankly to treat “representation” as the 
fiction it now is, and to emphasize the 
value of “responsible government. 1 ” 

Overthrow by legitimate Means 

The most important difference between 
democracies and dictatorships in modern 
times is not the difference between countries 
which have representative institutions and 
countries which have not. Mussolini kept 
the apparatus of parliamentary government 
and even the Chamber of Deputies itself 
until 1939, and both he and Hitler made 
much of plebiscites— direct appeals to popu- 
lar vote on important issues. The real 
difference is between countries whose 
governments can be overthrown by popular 
action through regular constitutional 
methods, and countries whose govern- 
ments cannot be overthrown at all except 
by violent revolution. The value of 
elected parliaments is measured not by 
how exactly they reflect the various shades 
of public opinion, but how effectively they 
can control the government, criticize and 
mould its policy, and remove it from 
power when it follows policies opposed by 
a majority of parliament. This is what 
ensures responsible government. The con- 
stitutional machinery of free voting, 
general elections and organized political 
parties contesting for parliamentary 
majorities, is necessary to make and 
keep parliaments responsible— and also 
responsive — to public opinion. But no 
less important is the ability of parliaments 
to make and keep governments responsible 
for their actions to parliament and people. 

These two questions must now be con- 
sidered separately: but first it is important 
to realize how closely they are connected. 
In Britain, for example, there is no way 
by which the electorate can dissolve parlia- 
ment or recall a member of parliament, 
and there is no way by which it can throw 
out a government so long as a majority 
in parliament gives that government its 
support. All it can do is to wait until 


the next general election and then return 
a different majority. The same is true of 
every continental democracy. There is 
some importance, then, in the length of 
time a parliament can continue without 
submitting to a general election: in Britain 
and France it is now five years; in Sweden. 
Norway, Belgium and Holland it is four 
years. There may be a close connexion 
between how long parliament can run with- 
out being dissolved and how long a govern- 
ment can stay in office. In pre-war France, 
where the old Chamber of Deputies was 
never, after 1877, dissolved before the end 
of its four-year period, it could overthrow a 
score or more governments in that time 
without running any risks of being itself 
dissolved. The British House of Com- 
mons would certainly be dissolved if it 
behaved so irresponsibly. 

Responsibility of Parliament to People 
The first important question about the 
responsibility of parliament to people is 
how far a majority in parliament represents, 
a corresponding majority of the electorate. 
Where there are several parties, each of 
which may put up candidates at elections, 
the man coming top of the poll may not 
represent a majority of the whole con- 
stituency. If the vote has been splintered 
between several candidates, he may repre- 
sent only a third or a quarter of the total 
votes in that constituency. Further, if a 
large number of the candidates of one 
party win seats by this kind of splintered 
voting, they may form a majority in 
parliament without in any way representing 
a majority of the voters. To prevent this, 
various kinds of proportional representa- 
tion have been tried in European countries. 
Their aim is to make the balance between 
parties in parliament correspond broadly 
to the balance of support they hold in the 
country. All three Scandinavian countries, 
Belgium, Holland and France have experi- 
mented with proportional representation. 
France tried it in a very limited form 
between 1919 and 1927; and in the general 
elections of October, 1945, for the Con- 
stituent Assembly, she tried a very com- 
plete scheme. It resulted in the election 
of three strong and almost equally 
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balanced parties— the Communists, Social- 
ists and Catholic Democrats, and a num- 
ber of small groups. Throughout the sub- 
sequent elections of the Fourth Republic, 
it produced Assemblies in which no single 
party had a majority and several had to 
combine to give any government a majority. 

An equally important question is what 
proportion of the people has a vote. In 
several countries, notably France and 
Belgium, the representative character of 
parliament has been distorted by restric- 
tions of the franchise. In neither were 
women given the vote before the war, 
but in France since 1945 women have 
votes equally with men. Just as in Britain 
many business men and university gradu- 
ates were for long given two votes, so 
Belgium experimented with a plan for 
giving supplementary votes to certain 
men possessing property or educational 
qualifications. 

This weighting of voting power is con- 
trary to French and Scandinavian demo- 
cratic ideas of equality, and has been 
avoided in these countries. It is very 
doubtful whether it does anything to make 
parliament more responsible to public 
opinion: and that is the most important 
test in modern conditions. 

Rights of Freedom 

In addition to voting power, responsi- 
bility of elected parliaments to public 
opinion is secured by granting rights of 
free speech, free Press, public meeting and 
public association to the ordinary citizens. 
Only by using these rights can they 
criticize, guide and control parliament: 
and only so can citizens play that active 
part in the government of their country 
which a real democracy requires. It is 
significant that these rights are the first 
to be attacked and destroyed by would-be 
dictators. These rights as they exist in 
Britain are discussed elsewhere in this 
book; but the different ways in which 
they are regarded and safeguarded in 
European countries are worth some atten- 
tion. 

In France, and in a country like Belgium 
which has been very much influenced by 
France, these rights are usually laid down 


in a Declaration of Rights. This Declara- 
tion was often made part of a written 
constitution and declared — as it is also in 
the United States Constitution — to be 
sacred and inviolable. The greatest Euro- 
pean example of this was the French 
Declaration of the Rights of Man drawn 
up in 1789. Versions of it were included 
in nearly all French constitutions of 
the nineteenth century. A revised version, 
drawn up for the Fourth Republic in 1946, 
was reaffirmed in 1958. 

But it was not, curiously enough, 
included in the constitution of the most 
successful and durable democratic con- 
stitution which France has yet produced — 
the Third Republic. This was because 
the Republic was set up timidly and 
gradually between 1870 and 1875, and 
much of the old working system of govern- 
ment was carried forward unmentioned. 
The makers of the Third Republic re- 
garded it in many ways as a sort of con- 
tinuation of the short-lived Second Re- 
public of 1848; and that had undertaken 
“to protect the citizen in his person, his 
family, his religion, his property, his work,” 
and had guaranteed freedom of association, 
public meeting, speech and Press. But 
because these rights were not given the 
practical legal protection which they are 
assured in Britain, they had to be re-won 
gradually during the Third Republic. 
Freedom of the Press was not ensured in 
France until 1881; the right to form 
associations like trade unions only in 1884; 
and unconditional right of free public 
meeting only in 1907. Because the country 
was so deeply divided in opinion, and 
powerful sections of the nation were 
opposed to democracy and parliamentary 
government, Republicans feared these 
freedoms would be used to overthrow the 
Republic, and agreed to sanction them 
only after France had settled down to 
a period of greater stability. 

Responsibility of Government to Parliament 

It makes little real difference, at least in 
European democracies, whether they are 
monarchies or republics in form. A 
constitutional monarch fulfils very much 
the same functions as the president of a 
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republic. The three Scandinavian countries, 
Belgium and Holland are, like Britain, 
constitutional monarchies: France and 
Switzerland are republics. But the role of 
parliament in the State and the respon- 
sibility of ministers to parliament are 
not fundamentally different in either form 
of government. 

The king or the president is formally 
head of the executive power, and usually, 
therefore, in nominal charge of the armed 
forces, foreign relations, and the making 
of treaties. He represents the unity of 
the State, and performs ceremonial func- 
tions as a matter of course on all important 
State occasions. 

Monarchs have the advantage, usually, 
of inspiring more widespread popular 
affection and personal loyalty than a 
president, who is elected for a limited 
number of years and has often been a party 
leader before his election. But a great 
national figure, like President Masaryk of 
Czechoslovakia, who was closely associated 
with Czech struggles for freedom and 
independence before 1919, may inspire no 
less deep popular devotion than a hereditary 
king. To make the head of the State a 
kind of repository for reserve powers in 
case of emergency is one way of strengthen- 
ing the framework of order and unity. 
When parties are at sixes and sevens and 
a coalition with majority backing in parlia- 
ment is not easy to find, the king or 
president can even play an active and very 
helpful part in finding a suitable alignment 
of parties. 

The principle is usually maintained that, 
in theory, Ministers are the king’s Ministers, 
or that the president is head of the executive 
power. But responsible government 
demands that Ministers should be held 
answerable to parliament for their policy 
and actions. The constitutional laws of 
the Third Republic laid down that “Minis- 
ters are collectively responsible to the 
Chamber for the general policy of the 
Government, and individually for their 
personal actions. The President of the 
Republic is responsible only in the case 
of high treason.” These provisions were 
repeated in the constitution of the Fourth 
Republic in 1946. This responsibility 



FRENCH PRESIDENT 
After being voted into office as Prime Minister 
of France by the National Assembly in June 
1958 , General de Gaulle was elected President 
early in 1959. Under the new constitution 
the President is granted sweeping powers. 


was ensured simply by the power of 
the National Assembly to outvote and 
withdraw support from the government, 
and thereby make government virtually 
impossible. 

Ministerial responsibility, however, 
usually means many other things less 
drastic than this. It means that every 
government knows beforehand that it must 
frame laws and pursue policies in a way 
which will make them acceptable to the 
majority of parliament; that it will have 
to defend its actions against organized 
criticism in parliamentary debate and 
questions; and that inefficiencies or blun- 
ders are liable to be probed by the opposi- 
tion groups and freely ventilated in the 
country. A party which is not willing to 
be held responsible in this way must either 
lose its support and fall, or attempt to 
guarantee its own irresponsibility by the 
use of force and a rule of terror. That 
is why the existence of private pa!rty armies 
and uniformed, disciplined bands of the 
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Democracy 

In rlctnt decades hisrory has 
recorded a mighty clash be- 
tween democratic and des- 
potic governments. 

Democracy is generally held 
to be a system of rule whereby 
the people are made respons- 
ible for their own government 
and the government remains 
responsible to the people 
Ejection of parliamentary re- 
presentatives by secret ballot 
ensures that no pressure, other 
than the appeals of conflicting 
political parties, is brought to 
bear on the electors to vote for 
one man rather than another. 

In a democracy, too, free- 
dom to criticize is a valued 
right, whether the criticism is 
voiced or printed, delivered in 
public assembly or in private 
discussion. 

Criticism, in fact, is a safe- 
guard against the possibility 
of power passing permanently 
to a single party or group of 
interests, and its importance is 
so far accepted in Britain that 
the leader of H.M. Opposition 
in Parliament, regardless of 
his views or programme, is 
paid a fixed salary in recog- 
nition of his useful function. 


with freedom to differ and criticize. 



v. Despotism 

Tyranny is not a new pheno- 
menon in world history. The 
twentieth-century brand of 
tyranny gained power in several 
European countries after the 
First World War, when, in 
chaotic conditions of insecurity 
and want, large masses of 
people supported those who put 
personal inspiration and strong- 
arm methods before principle. 

Government by dictatorship 
implies the domination of a 
party quite as much as the 
domination of its leader, 
though mail dictator countries, 
however they may differ in 
their political aims and regimes, 
the party in power claims to 
have attained its position by 
“the will of the people.” 

Id actual fact it achieves 
power by overcoming opposi- 
tion, and maintains its power 
by eliminating it through the 
instrument of a political police 
force, which is not subject to 
public scrutiny and which may 
cause many to support the 
party through fear. 

Those who oppose the party 
openly or covertly may be 
deprived of their civil riehts, or, 
condemned to a worse fate. 
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maintained by armed political force . . . 



with death in the prison camp for opposition. 
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kind which Mussolini and Hitler were able 
to build up, and which Sir Oswald Mosley 
attempted to organize in Britain before 
the war, can mean the death of 
democracy. 

European democracies had to tackle this 
problem in the nineteen thirties. Party 
bands wearing coloured shirts and con- 
ducting organized demonstrations tried to 
provoke disorder and even challenge the 
authority of parliament. They tended to 
appear in every European country, re- 
cruited usually from ex-Servicemen and the 
ranks of unemployed. In France the Croix 
de Feu movement of Colonel de la Rocquc 
and several other similar bodies became so 
powerful that by 1934 they staged riots in 
Paris and threatened the overthrow of 
parliament. The Rexists in Belgium and 
the followers of Quisling in Norway— 
often helped financially by anti-democratic 
forces in Italy or Germany — were speci- 
mens of the same type of subversive 
movement. 

Everywhere they were either disbanded 
and made illegal, as in France and Britain, 
or else they seized the opportunity of 
foreign aid— like the followers of Henlein 
among the Sudeten Germans in Czecho- 
slovakia or the Quislings in Norway — to 
put themselves in power and kill demo- 
cratic government. 

Organization of Political Parties 

It is clear, then, that democratic govern- 
ment everywhere depends on the existence 
of political parties of a certain kind, and 
the suppression of political parties un- 
willing to submit to the rules of ministerial 
responsibility to parliament. If a large num- 
ber of small, shuffling groups is the sickness 
of democracy, the appearance of a large, 
over-disciplined and regimented movement, 
repudiating give-and-take methods, is the 
very death of democracy. 

There have been two responses in 
democratic countries to this kind of threat ; 
or to any acute threat to national stability 
in finance or national security. One is the 
rallying of all parties which believe in 
democratic institutions into a special 
coalition to “save the constitution/’ This 
was the basis of the French Bloc des 


Gauches , or coalition of the Left, in 1899, 
when the Republic was threatened by the 
power of Army and Church in the famous 
Dreyfus Affair; and again of the French 
Popular Front in 1936, when the semi- 
fascist bands had been active and France 
was faced with constant political crises. 
These emergency coalitions may cover a 
wide range of the party spectrum, and may 
even (as in Britain in 1940) include prac- 
tically all parliamentary parties in a 
National Government. Such rallying of 
parties usually lasts only as long as the 
emergency — if that — and they naturally 
tend to break up into their component 
groups as soon as domestic issues again 
come to the forefront of politics. 

The second common response is a grant 
of emergency — almost of dictatorial — 
powers to the government. The two steps 
are usually combined, since only a govern- 
ment in which all main parties are repre- 
sented is felt fit to be entrusted with such 
drastic powers During the nineteen thirties 
French governments increasingly asked 
parliament for plenary powers which would 
enable them to pass decree-laws to cope 
with the crisis, whether it was financial, 
political or international. During the crisis 
of 1958, which gave birth to the Fifth 
Republic, the governments first of Pierre 
Pflimlin and then of General de Gaulle 
were given wide emergency powers for a 
few months, to enable them to handle the 
crisis in Algeria. The National Assembly 
meanwhile went into recess. On this 
occasion the danger was civil war. But 
foreign war also, or the imminent threat 
of war, usually leads to some such sur- 
render of power to the government. 
Tn 1939 the French Plenary Powers Bill, 
giving the Prime Minister almost unlimited 
discretionary power, passed through the 
Chamber and Senate by a large majority. 
In Britain, by the Emergency Powers 
(Defence) Act of 1939 and its extension 
in May, 1940, it became constitutional for 
the government to issue Orders in Council 
and Defence Regulations “requiring per- 
sons to place themselves, their services, 
and their property at the disposal of His 
Majesty.” Parliament, indeed, kept the 
right to annul any Defence Regulation of 
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“WORK, PEACE AND LIBERTY” 

A demonstration of communist women supporters passes outside the cathedra! at Milan. 
Italy possesses the largest communist party in Western Europe , but a coalition of centre 
democratic parties has carried on government since the war. 

which it disapproved, but parliamentary the Deputies against the ministry. Every 

control, like many of the citizen’s normal member of the National Assembly is 

liberties, goes at least partly into cold entitled to ask a question which the 

storage during war. Most European Minister concerned has to answer in detail, 

democracies, however, have devised ways He has to defend either single decisions 

by which parliament can even then sustain or general policy in open parliamentary 

criticism of the government, and can resist debate, and the vote with which the debate 

arbitrary use of emergency powers. ends is equivalent to a test of confidence 

Control by parliaments over govern- in the government. During the first 

ments in normal conditions depends, as fifty years of the Third Republic, three 

already suggested, on their power to over- out of every five ministries resigned 

turn ministries. The closeness of this con- over an adverse vote of this kind. The 

trol depends on detailed arrangements of power of interpellation puts the whole 

parliamentary procedure, and on the ministry at the mercy of any individual 

strength of party organization. France member of parliament and has proved to be 

has a device known as interpellation which one of the most stringent ways of controlling 

proves one of the deadliest weapons of ministers. 
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This drastic device was not popular else- 
where in Europe, but a common way of 
controlling government is through stand- 
ing committees of parliament dealing 
specially with one branch of policy. The 
French Chamber and Senate set up twenty 
such committees (for finance, foreign 
affairs, and so on) on which all parties 
were represented in proportion to their 
strength in parliament. This meant that 
every important Minister had not only to 
face the Senate or Chamber as a whole, 
where he might be subjected to interpella- 
tion . , but also a miniature Senate or 
Chamber consisting of men who specialized 
in his own department. The committee 
could cross-examine the Minister and 
report back to parliament. Although 
skilful and powerful Ministers might learn 
how to be evasive about questions, and 
how to keep on good terms with the com- 
mittee, they were seldom tempted to behave 
irresponsibly. 

Some form of small-committee system 
is a natural development from a parlia- 
mentary system. The full assembly- 
ranging in size from more than six hun- 
dred in France to just over two hundred 
in Belgium and only one hundred in the 
Netherlands — is too big to scrutinize 
policy in detail. Every parliament there- 
fore delegates detailed business to com- 
mittees as a matter of course. The British 
House of Commons regularly appoints 
committees for this general purpose. But 
it is when these committees serve as direct 
watchdogs over the government that they 
become important. They do not serve this 
purpose in Britain. 

Swedish Committee System 
The Swedish committee system is of 
particular interest. The two Chambers, 
consisting of one hundred and fifty and 
two hundred and thirty members respec- 
tively, have equal powers but meet in full 
session only twice a week. They work in 
the main through eight standing com- 
mittees, of which each Chamber nominates 
half the members. Each Chamber elects 
its share in proportion to the party 
strength in the Chamber : and this, since 
one Chamber runs twice as long as the 


other without general elections, is not the 
same proportion in each Chamber. Thus 
the government may have to meet the 
attacks of committees in which the govern- 
ment parties have not a majority : although 
any deadlock has to be resolved by a 
simple majority vote in a joint session of 
the Chambers. Then the more numerous 
Chamber, in which the government norm- 
ally has a majority, tends to prevail. In 
this curious system, government measures 
may be obstructed in committee and out- 
voted in one Chamber, yet pass safely if 
the government demands a joint session. 
The effect is to moderate government 
policy and slow down its progress, yet 
evade ministerial instability or deadlock. 
The system could work only in a country 
as stabilized as Sweden. 

Continental Party Divisions 

The degree of parliamentary control over 
government depends, too, upon the strength 
of party organization. Strong party 
organization makes for strong govern- 
ments less at the mercy of parliament, 
unless the opposing parties are very 
equally balanced. 

Continental parties tend, in general, to 
be not only more numerous and therefore 
smaller, but also less highly organized in 
country and parliament than British parties. 
Governments are therefore more at the 
mercy of parliamentary assemblies and 
committees. On the whole, the Left Wing 
parties tend to be better organized and 
able to act with more solidarity than the 
Right Wing, though exceptions naturally 
exist. The French Radical and Socialist 
Parties had a nation-wide network of 
local committees for electoral and propa- 
gandist purposes, although their central and 
national organization was less developed 
than the central authorities of British 
parties. French Centre and Right Wing 
groups which formed for the fighting of 
elections did not always remain groups 
inside parliament, and groups formed 
differently in Senate and Chamber. 

The French party system was perhaps 
the most fluid of all continental systems: 
but even Sweden normally has five or six 
important political parties, and Switzerland 
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SWEDISH PARLIAMENT OPENED 

The Swedish Parliament consists of two chambers with equal powers. They meet in full 
session only twice a week , most of their work being done by standing committees whose 
members are drawn from both chambers. Above is seen the ceremonial opening by the King . 


six or seven. Though the twenty or more 
splinters of the French party system were 
welded together on broad issues for general 
electoral purposes into a loose alignment 
of Right, Centre and Left, the absence of 
strong party organization tended to weaken 
the position of individual Ministers. It 
meant that Ministers had frequently no 
solid backing in debate, and, unless they 
owned a newspaper or belonged to one 
of the well-organized groups which owned 
newspapers. Ministers had little hope of 
explaining and defending their policy in 
the country. In this respect the Scandi- 
navian countries are more akin to the 
British than to the French or Belgian 
models. Having fewer and more solid 
parties, they divide more sharply over 
policies than did the mosaic of confused 
groups with even more confusing labels 
which grew up in France. 

So far it has been seen that democratic 
government involves finding how to make 


parliaments responsible to the people, and 
governments responsible either to parlia- 
ments or directly to the people. Only by 
these means can we achieve what Abraham 
Lincoln called, in a famous phrase, 
“government of the people, by the people, 
for the people.” But in modern highly 
industrialized countries, and especially m 
countries which are suffering from the 
social and economic upheavals of war, a 
further vital question arises. Can demo- 
cratic ways of government be made to 
work in a society which is not stable, and 
which is deeply divided within itself? A 
democratic way of life requires a spirit 
of tolerance, compromise, give and take. 
Can democratic forms of government help 
to produce such a spirit where it does not 
already exist? Or are they only luxuries 
to be enjoyed by nations already happily 
stable and united? This is the most 
important problem that democrats in the 
modern world must always face. 
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Clearly, one great value of parliaments 
is that they help to reconcile differences of 
outlook and conflicts of social or economic 
interest. But on the other hand they can- 
not work at all unless there is some 
general agreement among the great majority 
of citizens that differences should be recon- 
ciled in this way. Divisions which cannot 
be bridged jar and jam both representative 
and responsible government. If one large 
party makes it its chief aim to attack and 
overthrow democratic institutions and 
laws, then citizens and parties who do 
believe in these things have to defend 
them: and that means restricting the 
freedom of action of the anti-democrats. 
In other words, freedom can be greatest 
when there is already a broad and general 
agreement to make democratic institutions 
work smoothly: and conversely, where 
freedom has to be restricted, democratic 
institutions cannot work smoothly. 

Results of Instability 

Instability usually finds expression in 
the growth of a large number of small 
and very quarrelsome parties, as existed 
in France under the Fourth Republic. 
Every government then has to be based 
on a coalition or grouping of several of 
these parties, because only so can it get 
the support of a majority in parliament. 
This means that government, too, is 
unstable, because it only needs one or 
two of these parties to desert the govern- 
ment for it to lose its parliamentary 
majority. That is why governments in 
countries like France and Belgium changed 
and reshuffled so often. In the twelve 
years of the Fourth Republic France had 
twenty different ministries, and sixteen 
different Prime Ministers. All that demo- 
crats can do in these conditions is to try to 
give the constitution some other sort of bias 
towards stability, which will offset and 
help to counteract this constant uncer- 
tainty and wavering. 

One favourite device has been to give 
some particular section or sections of the 
community a greater weight in government 
than their numbers would strictly justify. 
This is done through a second house of 
parliament — usually elected in a different 


way from the assembly which is elected 
by direct general elections: a Senate or 
Upper Chamber, which is given certain 
powers of law-making separate from the 
other house, or a share in law-making 
which, to some extent, checks the free 
action of the other house. 

Formation of French Senate 

The French Senate, for example, was at 
first designed to give extra power to the 
peasants in the villages and small country 
towns, in the hope that they would have 
certain solid interests and common opinions 
which would give stability to government. 
Every commune - whether it was a tiny 
hamlet or a large town — was given an 
equal share in electing Senators. Senators 
were elected indirectly — so that the com- 
munes only chose representatives who in 
turn chose the Senator for that area. And 
Senators had to be men over forty years 
old, so that the Senate was an assembly 
of middle-aged or elderly Frenchmen 
mainly representing agricultural interests 
and peasant opinions. Although after 
1884 the towns were given more say than 
the villages, the Senate still represented 
mainly the smaller market towns. 

Senators were elected for nine years at 
a time. Deputies for only four, so that 
Senators had much more security and 
continuity of office. The Senate had equal 
powers in law-making with the Chamber 
of Deputies which was directly elected on 
a simple basis of population, except that 
it could not, like the Chamber, initiate 
laws about finance. The government could 
be overthrown and its measures blocked 
by either house. So this device in France 
did not make for greater stability in 
government, as governments were often 
defeated in the Senate and were obliged 
to resign. M. Herriot did so in 1925 , 
M. Blum in 1937 and again in 1938 . 
Modern France is very divided in opinion 
about the value of a second chamber, but 
one has been preserved in the Fifth 
Republic. It is called the Senate, and is 
indirectly elected. 

A conservative and deliberately weighted 
institution of this sort, despite the dangers 
of deadlock which it brings and the diffi- 
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culty of reconciling it with strict democratic 
theory, has been much favoured by the 
other democracies of Europe. Its power 
and composition naturally vary enormously 
from country to country. Britain has her 
aristocratic House of Lords which is not 
elected at all, but has little constitutional 
power. Belgium has its Senate similar in 
composition and power to the French. 
Sweden has its first chamber, differing 
from its lower house only in being half 
the size and having double the life. 
Switzerland has its Council of States, 
already mentioned, which represents can- 
tonal rights, as distinct from the National 
Council which represents citizens by 
numerical population. Norway alone has 
one single assembly, though even that 
tends to split into two houses for certain 
special purposes. A second chamber 
often serves as a sort of supreme court 
and is given judicial tasks. Thus the 
French Senate could sit as a supreme court 
for the trial of the President of the Republic 
or of Ministers, should they commit 
offences against the State. 

Direct Appeal to Electors 

Another device for putting some brake 
on parliamentary irresponsibility in over- 
throwing governments too readily is to 
give the government, within limits, the 
power to have parliament dissolved before 
the end of its full term. This means giving 
the government some right to appeal direct 
to the electorate, over the head of parlia- 
ment, and to seek popular support for its 
policy in new general elections. The 
Belgian King, like the British King, had 
the right to dissolve parliament at any 
time the Prime Minister asked: and the 
President of the French Republic was also 
given this power. It was abused in 1877 and 
fell into disuse, but under the Fifth Republic 
of 1958 the President can dissolve the 
Assembly as often as once a year. 

There is no better restraint on mem- 
bers of parliament, in their overthrowing 
of governments, than the threat that 
they will be confronted with the unpleasant 
prospect of fighting— and perhaps per- 
sonally losing— new elections. But where 
they have certainty of office for four years 


there is even some incentive to eject 
ministries in the hope of themselves 
getting office in a new coalition ministry. 
This frequently happened in France. 
Yet in both Sweden and Switzerland, 
the government has no power to dissolve 
parliament, and parliament has a clear 
run of four years without any risk of 
general elections: and it has in neither 
country shown any sign of overturning 
governments irresponsibly. One Swiss 
Minister even held office for as long as 
thirty-two years on end, and Swedish 
ministries are at least as stable as British. 

Tradition and Geography 

What generalization, then, can be made 
about the connexion between the stability 
of European governments and the various 
constitutional devices adopted to make 
them stable? At first sight, there might 
seem to be very little connexion at all. 
France, with a very conservative Senate 
and with legal power of dissolving parlia- 
ment in the hands of the President, pro- 
duced notoriously unstable governments: 
yet Sweden and Switzerland, with only 
mild checks of this kind, produce very 
stable government. 

The truth is that constitutional devices 
matter less than the degree of natural 
solidarity which exists in the community 
itself. 

A nation which is fortunate in its 
geographical position and frontiers, like 
Sweden, Switzerland and the British Isles; 
which is small in size and compact in 
shape, and which has strong traditions of 
solidarity, tolerance, and willingness to 
compromise; such a nation can afford to 
be extremely democratic in its government, 
giving wide powers to parliament and great 
freedom to its citizens. A country like 
France or Belgium, which is in a constant 
state of siege and in fear of invasion, which 
is more beset with social and economic 
problems and less automatically united 
over the basic form of its regime, affords 
such freedom only at great risk. Demo- 
cratic institutions are not transplantable, 
and their working depends on social 
conditions. The constant dilemma of 
democracy is that nations which most 
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FRENCH HIGH COURT OF JUSTICE 

A scene in the Palais du Luxembourg , Paris, of the High Court oj Justice. The State is the 
source oj French Justice. Since Napoleon's time French law has been highly codified. 


need its healing effects, and would benefit 
most from the reconciling influence of free 
discussion and parliamentary give and 
take, are the least likely to make demo- 
cratic machinery work smoothly. 

It would be wrong to deduce from this, 
however, that democratic government is a 
luxury only for nations already solid and 
united. The experience of France alone 
proves this. Between 1870 and 1875, when 
the Third Republic was set up, there was 
every chance and even great likelihood of 
France again becoming a monarchy. At 
times there was some risk of a dictatorship. 
The parliamentary Republic was at last 
evolved and accepted as “the form of 
government which divides us least,” and 
most monarchists and the supporters of 
dictatorship came to look upon it as the 
best (even if only the second best! available 
in the circumstances. They wanted to 
equip it with several checks against the 
more Left Wing movements, to make it a 
very conservative Republic. They even 


schemed to overthrow it, in time, in favour 
of monarchy or dictatorship. But in spite 
of the recurrent crises and challenges which 
these minorities forced upon it from time 
to time, the Republic survived longer than 
any other French regime since 1789. 

It is unlikely that dictatorship would 
have lasted nearly so long. The years 
between 1870 and 1940 were, for France, 
a time of great instability, deep division 
between parties and classes, and constant 
threat to national security from Germany. 
The Republic, born in one defeat — the 
defeat of France in the Franco-Prussian 
War — could not survive another defeat 
in 1940. But it did survive the ordeal 
of 1914-18, when France was a battle- 
field, and lost a million and a half men; 
whereas Bonapartist dictatorships, in 1815 
and again in 1870, had plunged her into 
defeat. In other words, parliamentary 
government showed itself able to rally 
Frenchmen together in national solidarity 
better than dictatorship: and that remains 
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one of its greatest recommendations in 
the eyes of many French people. 

But once a nation has made this choice 
between democracy and dictatorship, the 
kind of democracy it evolves is determined 
by how strong a framework of law, order 
and authority it needs to hold together 
the forces tending to break its solidarity. 
The stronger these forces, the firmer must 
be the framework, if democracy is to 
survive and work. 

Government Administration 
Hence the biggest problem of democracy 
is how to combine this strong framework 
and firm government with responsible 
government: or— to put it another way — 
how to make government powerful and 
efficient, and yet keep it responsible to 
parliament. Elected assemblies such as 
parliaments can make laws and ventilate 
criticism, but they cannot themselves 
govern. There must be an executive power, 
united and vigorous in action, to carry 
out and enforce policies agreed by parlia- 
ments. In all European democracies this 
takes the form of a cabinet, or council 01 
Ministers. These Ministers- the political 
heads of government — have at their dis- 
posal large staffs of trained experts in 
administration. The powers and attitude 
of these professional administrators— the 
civil service — are an extremely important 
part of the working of democratic govern- 
ment. Clearly, if they are the men who 
really govern, then all the apparatus of 
parliamentary elections and cabinets is a 
sham: but if they have not enough power, 
or if they are inefficient or corrupt, the 
best kind of parliamentary institutions will 
not work properly. 

Administration and Justice 
It has been argued that the chief value 
of democratic forms of government is that 
they make and keep the government 
removable. Responsible government can- 
not be secured unless the people have some 
effective means of throwing out Ministers 
whose policy it dislikes. Cabinet Ministers 
and members of parliament change quite 
often: but the routine of government, on 
which the prosperity, welfare and happiness 


of ordinary people so much depends, must 
go on. To sec that it goes on - and is 
efficient — is the chief job of the civil 
service. In all states, democracies and 
dictatorships alike, the size and power of 
the civil service has tended to increase 
enormously during the last fifty years and 
more. How it is recruited, trained and 
organized, and what are its powers in 
relation to pailiament and to the ordinary 
citizen, are all vital questions affecting the 
working of democratic government An 
efficient civil service, with integrity and 
impartiality, was the greatest British inven- 
tion of the nineteenth century. How did 
continental democracies tackle similar 
problems confronting them? 

French Civil Service 

Modern France inherited from Napoleon, 
who in turn had partly inherited from the 
old monarchy of Louis XIV, a large and 
highly centralized system of administration 
and a great tradition of professional 
officialdom. Frenchmen think of officials 
( fonctionnaires ) as including many classes 
of public servants who in Britain would 
not be included in this category: such as 
soldiers, judges, local government em- 
ployees, railway workers, schoolteachers 
and even university professors. This is 
because many of these activities of public 
life have in England normally been run by 
independent authorities and corporations 
(such as railway companies or universities), 
but in France they are branches of the State, 
run by government departments or under 
the direct control of government depart- 
ments. Britain has no Ministry of Justice, 
as have most continental democracies, but 
only the Lord Chancellor’s office. Only 
in very recent years has she acquired a 
Ministry of Transport and a Ministry of 
Education: although, in common with her 
continental neighbours, she has set up 
many more such social -service departments 
as a result of the war and the needs of 
post-war reconstruction. Likewise local 
government authorities have in Britain 
grown up piecemeal on very ancient 
foundations, whereas in France they were 
mostly created anew by the central govern- 
ment during the French Revolution. 
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This highly centralized system of adminis- 
tration in France (and in Belgium which 
as usual has closely followed France) has 
brought certain conflicts between the strong 
traditions of local community life and 
communal freedom which, as shown above, 
were the very origin of democracy, and 
the somewhat autocratic power of the 
prefects and the central authority. The 
prefect, who is the official responsible for 
administering each depart ement, or main 
area of local government roughly corres- 
ponding to the British county, is govern- 
ment appointed; but the mayor of each 
commune, the smallest unit of local 
government, is locally elected. There has 
been recurrent tension between the two, 
and constant discussion as to the relative 
powers that each should wield. 

Belgium, France and Sweden 

In Belgium centralization has triumphed 
more than in France: for the governor of 
each province is a government official, and 
so is the mayor or burgomaster of each 
commune. But the mayor is usually 
chosen from the local gentry or men of 
influence. This again reflects that sapping 
of local life which has come about with 
the growth of large towns and indus- 
trialization. 

The departments of central government 
in France are directly under a Minister, 
as in Britain: with the difference that the 
personal cabinet , or secretarial staff of the 
Minister, is more personal and less per- 
manent than in Britain. A new Minister 
will surround himself in office with a small 
group of helpers and secretaries under his 
chef de cabinet. They will probably go 
out when he goes, and be replaced by the 
similar entourage of his successor in office. 

Sweden makes a clear distinction between 
the status of officials within the ten state 
departments headed by a Minister, and the 
forty or more central government offices 
(post office, board of pensions and such- 
like) which are not under the direct control 
of Ministers. The latter are governed by 
permanent laws and regulations, and have a 
degree of independence rivalling British 
universities and Inns of Court. Civil 
servants of this kind are given fixed legal 


status and rights. Despite the constant 
demand of civil servants in France for a 
statute conferring similar legal rights and 
privileges upon them, the most that was 
done was the development of a series of 
rules governing their terms of employment, 
promotion and pensions. Belgium has 
made more systematic provision for 
officials' rights. 

In most democratic countries civil ser- 
vants are barred from certain other rights: 
such as active participation in party 
politics, or of course political office of 
any kind not compatible with their im- 
partial performance of official duties. Here 
is another great difference between demo- 
cratic government and single-party dicta- 
torship. In Fascist Italy or Nazi Germany 
membership or affiliation with the ruling 
political party was a positive aid to 
promotion in the civil service. Like judges 
and magistrates, the civil servant in a 
democracy is encouraged to be honest, 
impartial and expert by offering good pro- 
spects of promotion and security of em- 
ployment, and excluding him from political 
influences which would bias his conduct. 
They are mostly recruited on the methods 
devised by Britain during the nineteenth 
century — that is, by competitive examina- 
tion at various levels of educational 
standard, lower grades coming from second- 
ary schools and the highest from uni- 
versities. But there is not, in France, an 
authority comparable to the unified power 
of the British Civil Service Commission, 
making itself responsible for the recruit- 
ment and- usually the examination of all 
central government officials. 

Civil Service and Trade Unions 

A difficult problem in every democracy 
has been whether State employees should 
be allowed to form trade unions or pro- 
fessional associations enjoying the full 
freedom of other trade unions. It has 
usually been solved by allowing the forma- 
tion of trade unions but restricting their 
right to strike, on the grounds that such 
right would not only jeopardize the whole 
machinery of law, order and public service, 
but would also present every official with 
a conflict of loyalties, to the State and 
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his union, which is irreconcilable. The 
obvious continental analogy is the position 
of the soldier — a citizen who has under- 
taken special obligations towards the State 
and the community which involved his sur- 
rendering certain rights enjoyed by the 
ordinary citizen. For him to strike would 
be mutiny, punishable by death: therefore 
it is not unreasonable to subject his civilian 
colleagues to similar discipline. The 
predominantly civilian tradition of a 
country like Britain lends itself less to 
the rigorous demands of continental 
democracy as regards civil servant’s duties 
and obligations. Thus teachers of every 
grade have a wider professional freedom in 
Britain than in France. 

Varying Legal Systems 

This contrast between British and con- 
tinental administration is in line with the 
broad contrast between their legal systems 
in general. Countries which inherited the 
more systematic and unified conceptions 
of Roman law, as did France, Belgium and 
Switzerland, proceed legally by more cut- 
and-dried methods. They seek to build 
up a complete civil code, such as the 
Code Napoleon which is still the basis 
of French law and justice and has been 
widely copied in Belgium. Countries 
which did not inherit Roman traditions, 
such as Britain and the Scandinavian lands, 
proceed more by customary and common- 
law methods. This basic difference finds 
reflection in many ways — as for instance 
the preference for written and documentary 
constitutions and formal Declarations of 
Rights in France and Belgium. (It must 
be remembered, however, that the United 
States combines a written constitution and 
a Declaration of Rights with a legal system 
directly borrowed from English common 
law.) These differing backgrounds of 
tradition and outlook colour the working 
of representative and responsible govern- 
ment. 

The source of justice in England is the 
King: in France and Switzerland, the State. 
Whereas the English common law grew 
up mainly by the absorption of all juris- 
diction into the royal courts, continental 
law has frequently been unified at a late 


stage in its growth by deliberate codifica- 
tion, carried out by a great law-giver such 
as Napoleon. 

But whatever the procedure, the ultimate 
principle maintained by all democratic 
government is “the rule of law,” as defined 
in legislation, government regulations and 
judicial precedents. As explained in a 
previous chapter, the principle of “the rule 
of law” is essential to the democratic 
notion of justice. How is this principle 
maintained in France? 

The authority at the head of both 
justice and administration in France is 
the Conseil d'£tat, or Council of State. 
Napoleon adapted this body from the old 
King’s Council of the years before the 
French Revolution, and he made it a 
powerful weapon of despotism. But in 
the hands of democratic governments, it 
became something very different. It came 
to be composed partly of judges, and 
partly of professional administrators. It 
is the chief source of that administrative 
law (droit administrate ) which has beep 
discussed elsewhere in this book. Unlike 
English common law, French law makes a 
clear distinction between disputes between 
individual citizens, and disputes in which 
a governmental authority (a municipality 
or a government department) is concerned. 
Disputes of the latter type in France come 
before special courts, which are peculiarly 
fitted to deal with claims of the individual 
against the State. They have judges who, 
under the Republic, are completely 
independent, but they also have what 
British common-law courts have not — 
administrative experience. 

Citizen Versus State 

Administrative law and administrative 
courts are concerned as much as ordinary 
courts with maintaining “the rule of 
law”: they seek to do it in ways different 
from the British, which are not necessarily 
inferior ways. At the present time, when 
governments take an ever-increasing part in 
social and economic life, and when many 
great industries have been nationalized in 
the Western European democracies, the 
number of such disputes between the 
citizen and the State increases. Continental 
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democracies are perhaps better fitted, in tions, just as they have a common heritage 

their judicial systems, to deal with this of law, culture and civilization. This 

change than is Britain. inheritance comes partly from far-distant 

fights for personal freedom and national 
The Pattern of Democracy in Europe independence, as in Scandinavia and 
The pattern of democratic government Switzerland ; partly from the great French 

in Europe is one of unity in diversity. Revolution and the tide of democracy to 

Western European nations have a common which it gave rise ; partly from the living 

heritage of democratic ideas and institu- example of British representative parlia- 
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mentary government and administration. 
The diversity of constitutions and customs 
comes partly from the variegated inter- 
weaving of these different strands, and 
partly from adaptation to each nation’s 
particular needs and outlook. 

And it is as important to see the unity 
as it is to understand the diversity. Behind 
the different forms lie a common respect 


FRENCH NATIONAL ASSEMBLY 
Delivering a speech to the National Assembly, 
the French House of Commons. 


for individual human personality, and a 
resolve to provide the circumstances and 
environment in which the ordinary citizen 
can live secure in his legal rights, immune 
from violence and from punishment for 
actions which are not offences in the eyes 
of the law, and free to exercise his citizen 
rights within an agreed framework of 
parliamentary, responsible government. 
Yet there are many roads which lead to 
this common goal; and forms of govern- 
ment which serve one nation well may he 
inappropriate in another. 

Local Authorities* Powers 

In no way do they vary more than in 
the amount of power they contrive to give 
the central government as compared with 
local authorities. 

At one extreme stands Switzerland, a 
federal constitution in which the little 
canton is the real unit of government, and 
central government is confined to the tasks 
of looking after national defence, foreign 
affairs, commercial policy, and common 
business such as currency and national 
taxation. Although federal powers have 
tended to increase in modern times, the 
cantons still keep control of education, 
church organization, direct taxation and 
justice. Within this democratic framework 
people speaking four different languages 
and holding to two different religions live a 
free and prosperous life. 

At the other extreme is France, a highly 
unified State in which there is more local 
administration than local self-government, 
save in the commune, which controls local 
police, local taxation, and all municipal 
social services. The chief officials of 
departmental administration, the prefects 
and sub-prefects, are immensely powerful 
agents of the central government; and local 
differences have been greatly ironed out 
by the common civil code, the unified 
judicial and administrative system, and a 
national system of extremely unified educa- 
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tion. Between these two extremes range 
many varieties of centralization and decen- 
tralization. Scandinavia's traditions of 
vigorous local self-help and Belgium’s 
traditions of strong leadership and integra- 
tion pull these countries in opposite direc- 
tions, and result in a quite different balance 
between local and central authorities. 

This pattern has been affected in detail, 
but not in general shape, by the Second 
World War. Sweden and Switzerland, 
which remained neutrals throughout, were 
profoundly affected economically, but very 
little politically. Other countries, such as 
the Netherlands and Norway, were slightly 
affected politically, and have resumed 
political systems which are a direct con- 
tinuation of their pre-war regimes. Others, 
particularly France and Belgium, have 
undergone profound political upheaval as 
well as social and economic disorganization. 

French Political Difficulties 

In all of them, as after the Empire of 
Napoleon more than a century before, 
national spirit has been stimulated and is 
likely to take new and more dynamic 
forms. All were confronted after liberation 
with broadly similar economic problems 
of reconstruction, and in all of them the 
movements which had engaged in resistance 
during occupation assumed political im- 
portance after Germany's defeat. It may 
be that one consequence of war will be 
to strengthen the unity of the democratic 
pattern in Europe, and to blur some of 
the diversity. Nationalization of the main 
means of production was a common 
feature of Western countries during the 
period of reconstruction. This must, in 
time, have far-reaching effects on the 
methods and problems of parliamentary 
government 

France found greater unanimity for 
rejection of the Third Republic than for 
the formation of the Fourth, and more 
than a year after liberation the shape of 
the new constitution was still a subject 
for party dispute. A referendum held in 
1945 decisively rejected a simple reversion 
to the Third Republic, and a second 
referendum held the following year equally 
rejected the draft of a new constitution 


prepared by the first Constituent Assembly. 

Only after further general elections to a 
second C onstituent Assembly, and a third 
referendum on a new draft prepared by 
it, was the shape of the Fourth Republic 
defined. In October, 1946, the electorate 
decided, by a majority of one million two 
hundred thousand votes and despite 
General de Gaulle’s campaign for the 
adoption of a presidential form of govern- 
ment not unlike the American, to retain 
a form of parliamentary government which 
bore more resemblance to the Third 
Republic than any other proposal. Though 
incomplete, since the electoral law based 
on proportional representation was not 
included in the text submitted to referen- 
dum, and the powers of the second 
Chamber were left only partially defined, 
it was clear that the last word still lay 
with the elected lower house, now called 
the National Assembly. 

Reversion to Type 

Between 1945 and 1958 the French 
political system reverted more and more to 
the pattern of the Third Republic, in that 
parties multiplied in number and govern- 
ments were short-lived coalitions of parties 
at the mercy of adverse votes in the 
National Assembly. The three large and 
fairly equally balanced parties of the Left 
which emerged in 1946 — the Communists, 
Socialists, and Catholic Democrats— lost 
much of their original support. The general 
elections of June, 1951, produced six main 
political groupings of roughly equal 
strength, and alongside the three parties of 
the Left appeared three groupings of the 
Right— the Radicals, the Conservative 
Republicans, and the French People’s 
Rally (R.P.F.) led by General de Gaulle. 
Between May, 1947, when Communists 
were excluded from ministries, and the 
general elections of June, 1951, govern- 
ments were formed mainly from the parties 
of the Centre. From 1951 until June, 1954, 
when M. Mendes-France formed his 
famous government, they were predom- 
nantly coalitions of the Right, excluding 
Socialists as well as Communists. In this 
way the pendulum of politics swung from 
Left to Centre to Right during the ten 
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years between 1944 and 1954, and French 
policy became correspondingly conserva- 
tive. 

After four years of hesitant and unstable 
governments, which failed to end war in 
Algeria, the Fourth Republic was over- 
thrown in favour of the Fifth. By the new 
Constitution accepted in September, 1958, 
the powers of the Assembly were reduced 
and the President was given greater power, 
in the hope of finding stronger government. 

In France, as in Belgium, parliamentary 
government since 1945 has been con- 
fronted with a mixture of old and new 
issues. France, after some hesitation, 
perpetuated her parliamentary Republic: 
Belgium, despite the abdication of King 
Leopold 111 in 1951, preserved her con- 
stitutional monarchy In both countries 
the old dispute between Church and State 
about the control and financing of edu- 
cation remained a live issue. In both grave 
problems of post-war economic recon- 
struction had to be tackled. But in both, 
as in Scandinavia and the United Kingdom, 


the well-rooted ideals and habits of 
democratic government survived these tests 
and restored prosperity to their countries. 

The most widespread demand in Western 
countries after 1945 was for “economic 
democracy" and “a more social demo- 
cracy." The sense that merely political 
democracy was inadequate, mentioned at 
the beginning of this chapter, became very 
acute. The modern challenge to democracy 
is that it should be more thoroughly 
democratic — extending the ideals of free- 
dom, equality and fraternity far beyond the 
realm of politics into social and economic 
life. There is a general demand from 
electorates that the ordinary citizen should 
have “social security" at every stage of his 
life, and that this should be organized by 
the State. The experience of law and 
government in the western nations of 
Europe suggests that modern democracy 
is not the last phase of an old and dying 
creed It is rather the latest and most 
exciting stage in the development, extension 
and practice of democratic ideas and ideals. 


Test Yourself 

1. Outline the structure of government in Switzerland. 

2. What is an interpellation in French parliamentary practice? 

3. How did a parliamentary committee under the Third French Republic 
differ from a committee under the British parliamentary system? 

4. Why is strong party organization desirable in the interests of stable 
government ? 

5. Mention one respect in which the constitution of Norway is unique among 
the western democracies. 

6. What are the functions of the French Council of State? 

7. Name three main historical sources of the democratic tradition in western 
Europe. 

8. How would you express shortly the fundamental differenfce between the 
British and the French democratic ideals? 

9. Mention one of the main general effects that the repent war seems to have 
produced in the outlook for democracy. 

Answers will be found at the end of the book. 
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Across the Red Square , past the palace where the Czars once ruled , the May Day pro- 
cession of the Soviet Union winds its way for hour after hour. 


CHAPTHR XIII 


LAW AND GOVERNMENT IN 
THE U.S.S.R. 


T he study of the political institutions of 
Soviet Russia presents certain very con- 
siderable difficulties to the inquirer whose 
ideas about government have been cast in a 
Western mould. It is as well to be clear 
from the outset what these difficulties are. 
From one aspect, it is a matter of termino- 
logy. As recent international transactions 
have clearly shown, many of the political 
terms in current use — some of them with 
histories going back to classical times — 
have acquired new specific meanings when 
employed by Soviet writers and speakers. 
These meanings are not the same as those 
which the words in question bear in a 
Western setting. To frame our questions 
about the Soviet Union in terms of “more 
or less democracy ?” or “more or less free- 
dom?” is to court disaster. But the 
difficulty of terminology is only a superficial 
aspect of the main problem which is how in 
fact to apprehend and describe a political 
organization whose scope, purposes and 
internal structure are alike unique in his- 
tory. The physical peculiarities of the 
Soviet Union— its continental extent and 
the many racial origins, dialects and cus- 
toms of its peoples— are secondary to 
these fundamental differences of spirit and 
function. 

There are two ways by which we may 
approach our task, the analytical and the 
historical. The former leads immediately to 
one obvious but dominating consideration. 
Western political thought has normally had 
to deal with two separate concepts— society 
and the State. The former covers in normal 
times most of the activities of the ordinary 
citizen — the way he earns a living and the 
cultural or recreational use of his leisure. 
These activities have ordinarily been carried 
on either by the citizen individually or by 
some association, inherited or voluntary. 
Against this, the State has appeared as 


something outside and even alien, entrusted 
with the most vital common concerns of the 
community but interfering in its ordinary 
life only in order to control or regulate. 
History has shown many variations in the 
extent of State intervention in different 
societies, and political theory is largely con- 
cerned with the relations between the two 
concepts. But in the case of the Soviet 
Union, this dualism appears at first sight 
almost non-existent. What we see, or seem 
to see, in the Soviet Union, is a State which 
has absorbed all, or almost all, the functions 
of society. The functions of control and 
regulation are secondary to those which 
direct the production and distribution of 
wealth (to these ends apportioning indivi- 
dual energies), and which determine or 
attempt to determine the whole course of 
social and intellectual evolution. Neither 
as producer nor as consumer, neither at 
work nor at play, does the Soviet citizen 
appear to be acting in any way but as a unit 
in the Soviet State 

Effect of the Russian Revolution 

In view of the fact that the tendency in 
many parts of the world has for some time 
past been towards an increase in the scope 
of the State's activities, it is tempting to let 
the matter rest there and to regard the 
Soviet system as merely an extreme case 
of this development One would then 
ascribe all its peculiarities to the fact that 
the State in Soviet Russia undertakes so 
many more functions than do other States 
with which we are acquainted. But such a 
conclusion would be inadequate ; for a full 
understanding, the historical approach is 
essential. 

The Russian Revolution, the third of the 
great revolutions of the modern world, 
differed from its two predecessors', the 
American and the French, in the complete- 
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ness of the breach which it made between 
the old and the new order of things. 
Although a good deal of the administrative 
lay-out of the Tsarist State was perforce 
taken over by the Bolsheviks, the funda- 
mental institutions of the Soviet Union owe 
nothing directly to those of Imperial 
Russia. The prehistory of the Soviet 
system of government is not to be found in 
the constitutional history of Russian Tsar- 
dom, but in the development of socialist 
theory from Marx to Lenin. It is scarcely a 
paradox to say that the Soviet Union is the 
product of an historical accident — the fact 
that the collapse of the Russian Empire 
took place at such a time and in such a way 
that power in Russia could be seized by the 
bearers of an international revolutionary 
doctrine of no specific relevance to Russia 
itself. 

There is the further fact, that for reasons 
largely external to Russia, the opponents 
of this doctrine, while strong enough to 
prevent it from making further conquests 
in the period after the First World War, 
were not strong enough to crush the revolu- 
tion in Russia itself. The task of the rulers 
of the Soviet Union for a quarter of a cen- 
tury has been one of harmonizing a rigid 
and largely unchangeable social philosophy 
with the physical circumstances of a domain 
which was substantially the old Russian 
Empire, shorn of its Western fringe. 

Rulers* Strength of Conviction 

Two facts help to explain their success. 
Their belief in the historical necessity of the 
Marxist-Leninist philosophy gave the Soviet 
rulers the strength and the ruthlessness 
required to force the people to undergo im- 
measurable hardships and make great 
sacrifices for the sake of an ultimate objec- 
tive not of their own choosing. The strength 
of their doctrinal convictions enabled the 
Soviet rulers to practise temporary expedi- 
ents of such latitude that time and again 
outside observers have wrongly suspected 
them of being about to abandon the doc- 
trine itself. It is true of course, that some 
freedom of interpretation of the doctrine 
has been permitted so that today the official 
philosophy of the Soviet Union is better 
described as Marxism-Leninism-Stalinism. 


It is this flexibility in action which 
provides the chief obstacle in the way of 
giving a completely coherent and abso- 
lutely valid survey of Soviet institutions. 
The victory over Nazi Germany, the in- 
creased territory and growing political in- 
fluence of the Soviet Union seem likely to in- 
augurate a new era in its already chequered 
history. But nothing that has happened 
so far gives real ground for believing that 
the period of experiment and change is at 
an end. There is no reason why what we to- 
day describe as Soviet institutions should 
not be abandoned tomorrow, if the Soviet 
rulers believe that some other machinery 
would be more suited to the new stage in 
their labours. For it must be remembered 
that the Marxist-Leninist doctrine is an 
evolutionary one and is not the foundation 
for a particular system of government. 

Communist View of the State 

The Marxist-Leninist theory of the State 
was based upon a survey of the capitalist 
State, which is regarded as the organ by 
which the possessing classes under capital- 
ism forcibly retain their hold. The goal of 
the proletarian revolution is the classless 
communist society. In such a society, 
where universal abundance would ensure 
that there were no inequalities to preserve, 
the State would lose its principal functions, 
those of coercion, and so wither away. In 
this scheme, the fully communist society is 
preceded by a transitional socialist phase. 
It is this phase which the Soviet Union 
claims to have reached. Whereas under full 
communism, the community’s income will 
be distributed according to need, under 
socialism, wealth, while already commun- 
ally produced, is distributed according to 
work done and not according to need. As 
Article 12 of the U.S.S.R. Constitution of 
1936 puts it : “In the U.S.S.R., the prin- 
ciple of socialism is realized : From each 
according to his ability, to each according 
to the work performed.” Molotov, in 
introducing the third Five Year Plan to the 
Russian Communist Party Congress in 
March, 1939, described it as a programme 
for a gradual transition from socialism to 
communism. 

But even at the socialist stage, it was 
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originally held that the coercive element of 
the State (such as the police and the law 
courts) would begin to decline and the 
State’s functions become purely technical 
— dealing with things rather than with 
persons and so simple as not to require 
anything in the nature of a special political 
or administrative personnel. But before 
this state of affairs could come about, it 
would be necessary to have dissolved those 
institutions which came into existence with 
the Revolution and which were to remain 
in being until it was fully accomplished. 
These institutions are the vehicle for the 
dictatorship of the proletariat, since it is the 
proletariat which has overthrown the capi- 
talist order and must exercise a dictatorship 
so long as there exist other classes who 
might stage a counter-revolution. 

Since the Soviet Union now claims to 
have reached socialism and the classless 
society, the survival of an apparatus of 
coercion is justified by the existence of 
external enemies of the Soviet Union — a 
circumstance not foreseen when the doc- 
trine was formulated, since it was believed 
that socialism would either be world-wide 
or would perish. It was in this sense that 
Stalin, in March, 1939, answered critics 
who complained that in the Soviet Union 
the State was not “withering away.” 

From the theoretical point of view, the 
Soviet institutions of today are the embodi- 
ment at once of the socialist form of society 
and, therefore, truly democratic (in the 
Soviet sense) — and of the dictatorship of 
the proletariat. The anomaly is more 
apparent to Western eyes than to Soviet 
eyes. 

It is, therefore, not the apparatus of 
economic planning and organization which 
should be regarded as peculiar (from the 
historical and theoretical point of view), 
but the existence of what are elsewhere 
regarded as the normal components of a 
State — a bureaucracy, courts of law, an 
army and police force. In Russia, these 
exist not as the instruments of the com- 
munity but of the purposes of a group 
within the community. 

This group (the Soviet Leaders) has as its 
purpose the introduction of communism 
and has its own institution, the Communist 


r ^ . 



PEASANTS SPEAK WITH LENIN 
Lenin was undistinguished in appearance and 
easy of approach to peasants and workmen 
He practised what he preached as a Coni' 
munist — was patient and willing to explain. 

The sketch is a contemporary one. 

Party. This is the most important of Soviei 
institutions and the only one whose history 
goes back beyond the Revolution itself. 
The Russian Communist Party has been 
since the Revolution the dominant element 
in the world-communist movement. This 
role was institutionalized in the Third 
(Communist) International from 1919 until 
1943 and again (for Europe) in the Comin- 
form from September, 1947, to April, 1956. 
It still retains this leading role both inside 
and outside the “satellite” countries. 
Within the Soviet Union, the decisions that 
count are the decisions of the party. In 
regard to the making of the policy indeed, 
the system can best be understood by an 
application of Bagehot’s famous differen- 
tiation: the Supreme Soviet and the other 
organs of the State are the dignified parts 
of the Constitution ; the efficient part is the 
Communist Party. 

“The new Constitution,” said Stalin in 



282 


LAW AND GOVERNMENT IN THE U.S.S.R. 





State and Party 


While membership of the governing bodies {on the left) is theoretically open 
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«> all, in practice all important posts are filled by Communist Parly members. 
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November, 1936, “does preserve the regime 
of the dictatorship of the working-class, 
just as it preserves unchanged the present 
leading position of the Communist Party.” 

Stalin’s remark is the best clue to the 
understanding of the Constitution. No 
constitution is ever, of course, a wholly 
neutral document. It is plain that the 
Founding Fathers were not oblivious of the 
interests of particular classes in the Ameri- 
can nation of 1787; but the American 
Constitution is nevertheless neutral enough 
to have worked, and worked tolerably well, 
under the far different conditions of later 
periods. It is, in fact, a permanent instru- 
ment of government available to whatever 
group may wield political power through 
its ability to command the support of the 
electorate The Soviet Constitution, on the 
other hand is designed solely as the instru- 
ment of Communist Party government and 
without the Communist Party would be 
qu ; te meaningless. 

The Soviets 

The domination of the Communist Party 
is the most important but not the only 
example of those persistent traits which are, 
m the Soviet Union, more important than 
the institutions themselves. Four more of 
these deserve particular attention. 

In the first place, as a corollary of the 
whole Soviet theory of government, little 
part is played in Soviet practice by the 
principle of the separation of powers 
between legislature, executive and judiciary. 
The root institution remains the soviet or 
council an undifferentiated elected body, 
embodying the group will of its particular 
electorate. It was the soviets of workers, 
peasants and soldiers, represented in a Con- 
gress of Soviets, who under Bolshevik 
leadership conducted the revolution of 
November 1917. The first constitution of 
the Soviet pattern, that of the R.S.F.S.R. 
(the Russian Socialist Federal Soviet 
Republic) of June, 1918, embodied the 
principle of indirect election, with the 
individual soviet at the base of the structure. 
A similar pyramidal form characterized the 
first Union constitution of July, 1923. The 
Constitution of 1936 reflected the increasing 
differentiation within the governmental 


structure which stability had brought 
about, and made a formal distribution of 
function between the various organs of the 
State. 

But tradition was too strong ; the differ- 
entiation of function remained formal 
rather than fundamental and is not gener- 
ally observed. 

Since the system does not, of course, 
exist in order to define and to defend the 
rights of individuals — the historic root of 
Western constitutionalism — there is indeed 
no reason other than convenience or propa- 
ganda why the separation of powers should 
find a place in the Soviet scheme. 

Federalism in Russia 

The second characteristic is the nominal 
element of federalism which existed within 
the original Russian Soviet Republic and 
which forms the link between the Republics 
of the Soviet Union, of which the Russian 
is the largest and most important, as well as 
permitting an apparent autonomy for much 
smaller units. Indeed, the federalist solution 
of the problem of national minorities within 
the Soviet Union is in a sense a by-product 
of the Soviet scheme of regional and local 
government. This Soviet federalism bears, 
however, little resemblance to the federal- 
ism of the United States, of Canada or of 
Switzerland, to take three successful and 
different examples of the Western form of 
the doctrine. It is the product of the tem- 
porary exigencies of the revolutionary 
period, when the discontents of oppressed 
nationalities reinforced the discontents of 
under-privileged social classes. It does not 
spring from Marxist-Lenimst theory, which 
is centralist and anti-federal in character. 

In spite of the room for a limited measure 
of independent cultural activity on the part 
of the non-Russian nationalities which it 
gives, Soviet federalism is in practice so 
limited as to be scarcely recognizable as an 
example of the federal species. Its persist- 
ence has, however, enabled the Soviet Union 
to retain its original character of a nucleus 
of a wider international communist group- 
ing, and it has provided the means by 
which new territories can be absorbed 
without apparent imperialism, and without 
drastic constitutional changes. 
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The explanation of the paradox of cen- 
tralized authority within a federal form is 
to be found in the third persistent trait of 
Soviet constitutional life — the principle of 
dual federalism. According to this concep- 
tion, each institution or organ of a subordi- 
nate federal unit of whatever size (including 
the Union Republics) is usually responsible 
not only to its own constituents but also to 
the corresponding institution or organ of 
the unit immediately above it. Together 
with the fact that the All-Union Com- 
munist Party is a unitary body, although 
including the separate parties of the Union 
Republics, this principle makes central 
control complete. 

The fourth trait (whose emergence in 
countries within the Soviet Union’s sphere 
of influence is the characteristic symptom 
of the spread of Soviet ideas and practices) 
is the formal unanimity of all decisions. 
From 1920 onwards the communists were 
strong enough to dispense with the assist- 
ance of other revolutionary parties, whose 
legal existence ceased, and henceforth all 
elected bodies of whatever size and im- 
portance were composed partly of party 
members and partly of so-called non-party 
men (later often called in admiration non- 
party Bolsheviks) who owed their position 
likewise to communist patronage. These 
bodies invariably take the decisions which 
the appropriate party organ has recom- 
mended beforehand and unanimity of 
voting is a foregone conclusion. The fact 
that the Supreme Soviet always votes 
unanimously would seem to render idle the 
provision requiring a two-thirds majority 
for constitutional amendments. 

Significance of Criticism 

Inside the party, unanimity took longer 
to arrive owing to the divergence of doctrine 
and clashes of personality dividing Stalin 
from his early rival for Bolshevik leadership, 
Leon Trotsky, and from some of the 
latter's associates. But since 1927 (when 
Trotsky was expelled from political life), 
party conflicts have always been settled 
within the hierarchy in advance of formal 
ratification, and Party Congresses and 
lesser gatherings have always voted unani- 
mously as far as public decisions are con- 


cerned. This unanimity is the best evidence 
for the rigorous nature of central control 
in spite of the formal basis of State and 
party in mass-consent. Expressions of 
criticism about the conduct of State or 
party affairs have normally indicated either 
that a change of policy is forthcoming or 
that some particular office-holder is marked 
for dismissal. Soviet criticism is a form of 
advance publicity for the Soviet govern- 
ment’s next step. 

The representative and deliberative insti- 
tutions of the State belong then to the 
dignified part of the Constitution. They 
exist to ratify and to give moral authority 
to decisions already taken and are a means 
by which the rulers communicate with the 
ruled rather than the reverse. 

Delegation of Powers 

This has made possible the two most 
obvious features of the institutions them- 
selves. First, they are so large and meet so 
rarely that they would be quite unsuitable 
for the transaction of any but formal busi- 
ness. Second, and as a result of this, they 
practise the delegation of powers to lesser 
bodies emanating from them, on the widest 
imaginable scale. Under the Constitution 
of 1923, the Congress of Soviets, a body of 
over 2,000 members, delegated its authority 
in the long intervals between its meetings 
to its Central Executive Committee. But 
this body, which consisted of about 600 
members, also became formal in its func- 
tions and was itself replaced for most of the 
time by a standing committee known as the 
Praesidium. This found its functions — 
even its legislative functions — trespassed 
upon by what was properly an executive 
body of departmental chiefs, the Council 
of People’s Commissars (. Sovnarkom ), 
renamed the Council of Ministers in 1946. 
Under the 1936 Constitution the Central 
Executive Committee, the intermediate 
body between the Congress of Soviets and 
the Praesidium, was dispensed with alto- 
gether. A similar process of delegation 
exists in the constitutions of the separate 
Republics and in the functioning of the 
City Soviets. 

In the case of the party, the Party Con- 
gress, a body of over a thousand strong, 
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“MAN OF STEEL” 

A great portrait of Stalin , during his lifetime the object of an official cult now denounced , 
looks down upon an Ukrainian choir . 
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elects a Central Committee of 120 members 
with about an equal number of non-voting 
alternates or substitutes. Recent Con- 
gresses have taken place in 1930, 1934, 
1939, 1952 and 1956. In between, the 
Central Committee :s nominally supreme; 
but its membership is in fact dictated by the 
wishes of the inner leadership who exercise 
real power in its name. 

Constitution of 1936 

It is with these fundamental characteris- 
tics in mind that the Constitution of 1936 
should be studied From its opening 
articles, we learn that the U.S.S.R. is 
“a socialist state of workers and peasants” 
and that its political foundation is “the 
Soviets of Toilers’ Deputies, which deve- 
loped and grew strong as a result of the 
overthrow of the power of the landlords and 
capitalists and the achievement of the 
dictatorship of the proletariat.” Socialist 
property is found either in the form of 
State property or in the form of the 
property of the collective farms and co- 
operative associations (Outside agricul- 
ture the co-operative form of organization 
has become largely restricted to the sphere 
of retail trade, in spite of encouragement to 
producers’ co-operatives to expand during 
the post-war period when goods were very 
short.) The law “permits” the small private 
economy of individual peasants (a rapidly 
disappearing class, at least up to 1941) and 
of artisans not employing labour. It “pro- 
tects” the rights of citizens to personal pro- 
perty, to their income from work and to their 
savings, and in the right of inheritance. 
Economic life “is determined and directed 
by the State plan of national economy.” 

The articles dealing with the organization 
of the State begin with the thirteenth, which 
lists the Soviet Socialist Republics making 
up the Union. Since the territorial acquisi- 
tions of 1940, these have numbered sixteen. 
The division of jurisdiction between the 
Union and the Republics is covered by a 
list of the subjects under the authority of 
the Union’s highest organs. This Article 
(14) is thus comparable with Section viii 
of Article 1, Sections ii and iii of Article 2, 
and Article 3 of the Constitution of the 
U.S.A. The Soviet list has in common with 


the American list those matters which 
relate to the external affairs, internal 
security, and defence of the Union, but it 
goes far beyond these and includes within 
the Union sphere almost all the attributes of 
government, either directly or indirectly. 
Thus the Union conducts the foreign trade 
of the country on the basis of the State 
monopoly, determines the plan of national 
economy, conducts all economic enter- 
prises of “all-Union importance,” and 
administers transport and communications. 
It ratifies the single State budget of the 
U.S.S.R. as well as the taxes and receipts 
which go to the Union, republican and 
local budgets, directing the monetary and 
credit systems, organizing State insurance, 
contracting and granting loans, and enforc- 
ing a uniform system of national economic 
accounting It is responsible for the legis- 
lation governing the judicial system and its 
procedure, for the criminal and civil codes, 
for laws governing citizenship and the 
status of foreigners, for all-Umon acts of 7 
amnesty, arising out of Union law, and for 
the establishment of principles of legislation 
on marriage and the family. 

The sovereignty of the Union Republics 
tS restricted not by specific prohibitions but 
by the obligation upon them to respect the 
provisions of Article 14. By Article 16, the 
individual constitutions of the Republics 
have to be drawn up in conformity with 
that of the U.S.S.R., while taking into 
account the specific features of each 
Republic. In all cases of conflict of laws, 
the laws of the Union prevail. By amend- 
ments passed by the Supreme Soviet in 
February, 1944, the Republics may enter 
into direct relations with foreign states and 
shall have their own Republican military 
formations. Two Republics, the Ukraine 
and White Russia, have been admitted to 
separate representation in the United 
Nations Organization. 

Rights of the Union Republics 

The Union Republics have two formal 
rights which appear on the surface to be 
noteworthy. The territory of each Republic 
cannot be altered without its own consent 
and, more unusual, each Republic has the 
right of secession. This right was com- 
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mented upon by Stalin in his speech intro- 
ducing the new Constitution in November, 
1936. He there explained that the right of 
secession was the primary feature distin- 
guishing the Union Republics from the 
Autonomous Republics which have a 
measure of self-government within them. 
Stalin said that all Union Republics would 
have to fulfil the conditions necessary to 
make the right of secession more than a 
meaningless scrap of paper. These con- 
ditions were that such a Republic should 
not be wholly surrounded by other Soviet 
territory, that it should contain a more or 
less compact majority of a given nationality 
and should be large and strong enough not 
to be immediately swallowed up by a 
foreign power. None of the Republics, 
declared Stalin, would of course actually 
raise the question of seceding from the 
U.S.S.R. This belief had a sound basis 
in political fact and in the actual structure 
of the Union. The Constitution gives no 
indication of how a Union Republic could 
take over the vast number of functions 
essential to its existence which are carried 
on by organs of the Union government. 
The domination of the unitary party and 
past designation of all nationalist move- 
ments as treasonable suggests that no such 
problem will ever arise. 

National Minorities 

Articles 22 to 29 further divide the 
Union Republics into lesser political units. 
Changes in this direction have been very 
frequent and it is difficult to be absolutely 
up to date on the territorial administrative 
structure. In 1954 there were (in addition 
to the sixteen Union Republics), sixteen 
Autonomous Soviet Socialist Republics 
(twelve of which were in the R.S.F.S.R.). 
Provision for the rights of national minori- 
ties also existed in the form of nine Autono- 
mous Provinces (oblast) and ten National, 
or Autonomous, Districts (okrug). The 
ordinary division is the province (oblast), 
of which there were 167 in 1952. In the 
R.S.F.S.R., some of the provinces are 
grouped into larger units— territories 
(krai) . The creation and abolition of subor- 
dinate units appear to be wholly a matter 
for the central authorities. In September, 


1941, for instance, the Volga German 
Autonomous Republic was dissolved and 
its entire population transported to Siberia 
and Central Asia. The Kalmuck, Crimean 
and Checheno-Ingush Autonomous Repub- 
lics have also been dissolved. 

The constitutions of the Autonomous 
Republics are defined by Articles 89 to 93 
of the Union Constitution and resemble 
those of the Union Republics. In the 
territory (krai), the province (oblast), the 
district (okrug), the area (rayon) and 
in the city, the village and the hamlet, the 
corresponding soviet is also the basic 
authority. There are about 70,000 of these 
primary units. About one and a quarter 
million Soviet citizens are members of 
soviets — one-third of them being women. 
In accordance, therefore, with the principle 
of dual subordination, the executive com- 
mittees of the soviets of territories below 
the rank of Autonomous Republic are 
accountable to the executive committees of 
the soviet of the next larger division within 
which they are included. 

Organs of Government 

The nature of the Federation is further 
illustrated by the respective organization of 
the governing organs of the Union itself 
and of its sixteen constituent republics. 
The Soviets of the Union Republics are 
elected for a four-year term, to exercise 
the legislative functions prescribed by the 
Constitution and to elect their praesidia 
and their executives — Councils of Minis- 
ters (formerly called Councils of People’s 
Commissars). 

The Supreme Soviet of the Union, as a 
federal body, is naturally more complicated 
in structure. It embodies the same prin- 
ciple as that of the United States Congress 
—direct representation in one house, “the 
Soviet of the Union,” on a basis of approxi- 
mately equal electoral districts in the ratio 
of one deputy to each 300,000 people and 
representation of the units of the Federa- 
tion in the other house, irrespective of the 
size of the units. The units represented are 
not merely the Union Republics but all the 
subdivisions which have a basis in national- 
ity — its functions being defined in its title, 
the Soviet of Nationalities. Each Union 
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BALLOT BOX IN A NEW SETTING 

Many and picturesque are the nationalities in the Soviet Union. For these voters in 
Tashkent the ballot box has been upholstered in gorgeous cloths , and the magnificent wall 
coverings have banished the usual austerity of the polling booth. 


Republic sends twenty-five deputies, each 
Autonomous Republic eleven, each Auto- 
nomous Province five, and each National 
District one. The election of 1 954 produced 
a Soviet of the Union of 708 members (of 
whom 170 were women) and a Soviet of 
Nationalities of 639 members, of whom 
178 were women. The two chambers have 
equal powers and there is a provision for 
a dissolution and new elections in the event 
of an irreconcilable difference arising 
between them. In default of a dissolution 
by the Praesidium, elected by the two 
houses in joint session, the Supreme Soviet 
is elected for four years and is to be con- 
vened twice a year, provision being also 
made for extraordinary sessions if necessary. 

An idea of the way in which the institu- 
tion is intended to function normally can be 
found by studying reports of the session of 
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the Supreme Soviet convoked in February, 
1955. The main regular business was, as 
usual, the presentation and discussion of 
the Budget. In addition a number of 
changes were confirmed in the structure 
and nomenclature of the Ministries and the 
necessary amendments to the Constitution 
made to conform with them. A number of 
decrees of the Praesidium promulgated 
since the previous session of the Supreme 
Soviet ten months earlier, were also con- 
firmed. These included ministerial changes, 
and changes in the membership of the 
Supreme Court. They also included edicts 
relating to both criminal and civil legis- 
lation. More unusual was the dramatic 
convocation of the two Houses, in joint 
session on 8 February, to receive first the 
resignation from the post of Prime Minister 
of O. M. Malenkov and, after a recess. 
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the nomination of N. A. Bulganin in his 
place. 

The Supreme Soviet also elects a Supreme 
Court in accordance with Article 105 of the 
Constitution, which prescribes five years 
as the term of office. Nothing is said in 
the Constitution as to the size of the court. 
In March, 1946, for instance, a court was 
elected consisting of a chairman, seventy- 
five members and twenty-six People’s 
Assessors. 

Praesidium of the Supreme Soviet 

The role of the Praesidium is, as already 
indicated, of great formal importance, 
during and between the sessions of the 
Supreme Soviet. Its thirty-three members 
are indeed the standing constitutional 
authority. In spite of the fact that a sug- 
gested amendment to the Constitution pro- 
posing to confer upon it provisional rights 
of legislation was rejected on the ground, 
in Stalin’s words, that it ran “counter to the 
principle that laws should be stable,” the 
Praesidium has the power of interpreting 
existing laws and promulgating decrees. 
Experience has shown that the interpreta- 
tion of this has been clastic enough to give 
the Praesidium what are in fact legislative 
powers. Thus a decree of the Praesidium 
of 26 June, 1940, enacted penalties for 
workers quitting their existing employ- 
ments without authorization and a further 
one of 19 October invested the People's 
Commissars with wide powers for the com- 
pulsory transfer of workers to new jobs. A 
decree of 2 October provided for the com- 
pulsory mobilization of up to a million 
youths from the ages of fourteen to seven- 
teen for training as a labour reserve in 
industrial and other special schools. Poli- 
tical Commissars in Red Army formations 
were reintroduced by a decree of 16 July, 
1941, and abolished again in a decree of 
10 October, 1942. On 29 December, 1941, 
the Praesidium introduced the war tax, 
whilst on 30 April, 1942, it modified the 
income tax. On 15 April, 1943, the entire 
Russian railway system and its workers 
were placed under martial law. A decree of 
8 July, 1944, introduced a vast new scheme 
of family allowances and provided drastic 
new limitations on the right of divorce. 


In addition to legislative activities which 
penetrate into every sphere of national life, 
the Praesidium has the power to annul 
decisions and orders of the Councils of 
People's Commissars of the Republics and 
of the Union Council, if they do not con- 
form to law. It has the right of dismissing 
Ministers and appointing new ones, subject, 
as we have seen, to confirmation by the 
Supreme Soviet when it next meets. It 
appoints and dismisses the High Command, 
proclaims war and general or partial mobi- 
lization, ratifies international treaties and 
appoints the country’s representatives 
abroad. For this reason the chairman of the 
Praesidium sometimes performs functions 
which make his office analogous to that of 
a British constitutional monarch or of a 
president under the French Third Republic, 
but his powers arc much less and he is not 
in any sense head of the State. 

Council of Ministers 

The Union executive — the Council of 
Ministers, formerly the Council of People's 
Commissars— possesses powers which arc 
also quasi-legislative. For by Articles 66 
and 67, the decisions and orders which it 
issues on the basis of Soviet laws arc bind- 
ing throughout the country. These deci- 
sions and orders can be of far-reaching 
importance. Thus it was an order of the 
Council of People’s Commissars of 3 
October, 1940, which introduced fees in 
secondary and higher education. The 
authority of such an order may be enhanced 
by associating with it the party and other 
public organizations, although there is no 
warrant for this in the Constitution. A 
new principle in the administration of sick- 
ness benefits was introduced in December, 
1938, in “An order of the Council of 
People’s Commissars of the U.S.S.R., of 
the Central Committee of the Communist 
Party and of the Union Council of Trade 
Unions.” It was signed by Molotov, then 
chairman of the Council of People’s Com- 
missars, by Stalin as general-secretary of 
the party, and by Shvernik as secretary of 
the Trades Union Council. On 10 Septem- 
ber, 1946, a decree of the Council of Mini- 
sters and the Communist Party set up a 
Council on Collective Farms attached to 
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the former. Later, a separate ministry was 
set up. 

The Council of Ministers, with a mem- 
bership of about 55, is clearly not suited 
for the functions of an executive in the 
collective sense. It is not a cabinet. But 
on 30 June, 1941, a new body, the State 
Committee of Defence, was set up and 
this body of about eight members, repre- 
senting the party and the army as well as 
the State machine, was a veritable war 
cabinet and exercised very sweeping 
powers. These again might be described as 
quasi-legislative. For instance, it ordered 
part-time military training for the entire 
able-bodied male population of the Union. 

After the war the centre of the admini- 
stration was presumably to be found in 
the “inner Cabinet" of Stalin and the 
thirteen Vice-Premiers. It is probable that 
there was an inner circle even within this 
body. There was a drastic reorganization 
after Stalin's death. The Council of 
Ministers was reduced to twenty-five by the 
amalgamation of a number of departments. 
It was given a Praesidium consisting of its 
Chairman (or Prime Minister), Malenkov; 
and four Deputy-Chairmen: Bcria, 
Molotov, Bulganin and Kaganovich. Most 
important of all, it was revealed after some 
hesitation that the new Premier no longer 
held the position of First Secretary of the 
Party, which went to N. Krushchev, who 
subsequently forged ahead as one of the 
dominant figures in the new regime. After 
the fall of Beria in 1953 and of Malenkov 
in early 1955, which were probably 
indications of important internal conflicts 
over the allocation of power, the stream- 
lining of the ministries was abandoned and 
the size of the Council of Ministers more 
than doubled again. 

The Council of Ministers provides yet 
another instrument of central control. By 
Article 69 it is empowered “in respect of 
those branches of administration and 
economy which come within the jurisdic- 
tion of the U.S.S.R. to suspend decisions 
and orders of the Councils of People’s 
Commissars of the Republics.” 

Similarly the latter can suspend orders 
and decisions of the Councils of the Auto- 
nomous Republics and annul the orders of 


Executive Committees of the lesser terri- 
torial units. 

The composition of the Council of Minis- 
ters »s thus constantly changing and onlv 
an approximate account of it can be given. 
It consists in the first place of a chairman 
(the nearest equivalent to a prime minister 
under the British system). After Bulganin 
became Prime Minister there were five 
First Vice-Premiers and five ordinary Vice- 
Premiers. The council also includes the 
heads of certain commissions and insti- 
tutions which do not strictly rank as 
ministries. These include the State Plan- 
ning Organization and the important Com- 
mittee on State Security. Some of these 
bodies exercise controlling powers over 
those republican ministries to which no 
corresponding federal ministries exist. Such 
are the Ministries for Education, Local 
Industry, Local Fuel, Municipal Economy, 
Automobile Transport and Waterways. 

i 

Composition of the Council 

The central ministries, whose heads 
compose the bulk of the council, are 
divided into two groups. There are Union 
ministries which work in the Republics 
directly through their own officials and 
Union-Republican ministries which in 
exercise of the principle of dual subordina- 
tion work through the corresponding 
ministries of the Union Republics. 

According to the revised version of the 
Constitution of February, 1955, the Union 
Ministries were those of: the Aircraft 
Industry; Automobile, Tractor and Agri- 
cultural Machine Building; the Paper and 
Wood-Processing Industry ; Foreign Trade ; 
Geology and Mineral Conservation; Pro- 
curements; Machine-Building and Instru- 
ment-Making; the Maritime Fleet; the 
Defence Industry; Lines of Communi- 
cation; the Radiotechnical Industry; the 
River Fleet; Medium-Machine-Building; 
the Machine-Tool Building and Instrument 
Industry ; Construction and Road-Machine- 
Building; Construction of Enterprises of 
the Metallurgical and Chemical Industry; 
Construction of Enterprises of the Oil 
Industry; Construction of Electric Power 
Stations; the Shipbuilding Industry; 
Transport-Machine-Building ; Heavy- 
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THE KREMLIN IN THE WINTER 
Residence of the Russian tsars of the old 
regime , the Kremlin is a walled city within 
a city. There are five entrances and nineteen 
towers , and within the walls are the Great 
Palace oj the Tsars , now used as government 
offices , and the Uspenski Cathedral built by 
Ivan III. High officials of the Soviet Govern- 
ment have rooms and offices in the Kremlin. 
In the post-Stalin period it was made known 
that the ultimate intention of the State 
Government was to abandon the use of the 
Kremlin for official purposes and convert it 
into a historical monument. 


Machine-Building; the Chemical Industry; 
the Electrotechnical Industry. The Union- 
Republican Ministeries were those of : 
Automobile Transport and Highways, 
Internal Affairs; Higher Education; Town 
and Country-Building; State Control; 
Public Health; Foreign Affairs; Culture; 
the Timber Industry; the Oil Industry; 
Defence; the Meat and Dairy Products 
Industry; the Foodstuffs Industry; the 
Building Materials Industry ; Manufactured 
Consumer Goods; the Fish Industry; 
Communications ; Agriculture ; State 
Farms; Building; Trade; the Coal Indus- 
try; Finance; Non-Ferrous Metallurgy; 
Ferrous Metallurgy; Justice. 

The lists of economic ministries con- 
stantly change as ministries are set up or 
amalgamated to meet some new problem. 
Not all Republics have the complete list of 
Union-Republican ministries. 

Courts of Law 

The legal history of the Soviet Union is 
too closely connected with the social 
development of the Soviet Union and with 
the development of its ideology to lend 
itself to a brief exposition. It must be 
enough here to note that the tendency has 
been away from the original view that a 
permanent legal system and a professional 
legal apparatus are unnecessary to a 
socialist society and towards accepting the 
necessity for formal legal relations and for 
adequate means of interpreting them. 

Nevertheless the courts are not neutral 
exponents of an abstract justice as between 



individuals or as between individuals and 
the State ; like other Soviet institutions they 
have to conform to the purposive nature of 
the State. According to the law of August, 
1938, their task is to protect first “the 
organization of society and of the State of 
the U.S.S.R.” and “the socialist system of 
economy and socialist property” and, 
second only, the individual rights and 
interests of citizens and public organize- 



tions. “By all their activities “ declares this 
Act, “the courts educate the citizens of the 
U.S.S.R. in the spirit of devotion to the 
country and to the cause of socialism, in the 
spirit of the strict and undeviating observ- 
ance of Soviet law, of care for socialist 
property, of labour discipline, honesty 
towards State and public duty and respect 
for the rules of socialist human inter- 
course.” Soviet jurists, even after the purge 


of many of their leaders in 1936, continued 
to speak of socialist law as an instrument 
in the socialist reconstruction of society. 

The Constitution of 1936 emphasized the 
importance now attached to the legal 
system by further centralizing it. The 
Union government has not yet exercised 
the right which it then acquired to promul- 
gate new civil and penal codes, 1 but govern- 
ment commissions have been preparing 
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SOME SOVILT JUDGES 

Above are three People's Assessors who correspond very roughly to Justices of the Peace 
m Britain. Their work as judges is something apart from their normal occupations although 
they receive a certain amount of training be j ore sitting as magistrates. Below, the defendant 
(extreme right) argues his case with his three judges , two of whom are women. It is a 
minor case — a housing dispute — and the atmosphere is not at all formal. 
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unified codes for some time. The Supreme 
Court has supervisory functions over the 
system of courts — which is mainly a repub- 
lican matter — and there arc lesser federal 
courts with jurisdiction on matters relating 
to the armed forces and to railway and 
water transport. But the Supreme Court has 
no power of pronouncing on the constitu- 
tionality of laws, whether federal or 
republican. 

Like the Supreme Court, the superior 
courts in the Republics arc elected by the 
relevant soviets. Only the local “People's 
Courts" are directly elected by the people. 
It is, however, not merely through a hier- 
archy of tribunals that the supremacy of 
the Union is exercised. Under codes which 
attach so much importance to the protec- 
tion of public property and to other 
oflences of a public nature, the role of the 
State Prosecutors (Procurators) is of great 
importance. The Procurator-General of the 
U.S.S.R. is elected by the Supreme Soviet 
for a term of seven years and he nominates 
the Procurators of the Republics, Terri- 
tories and Regions, who in their turn 
nominate the Procurators of the Districts, 
Areas and Cities. By Article 117, “the 
Procurators’ offices perform their functions 
independently of any local organs whatso- 
ever and arc subordinate solely to the Pro- 
curator of the U.S.S.R." Article 127, which 
guarantees the inviolability of the person, 
makes arrest possible cither by the decision 
of a court or with the sanction of a pro- 
curator. 

The position of the procurator streng- 
thens from the legal point of view the posi- 
tion of the State police. An intention to 
divide the old NKVD, the lineal descendant 
of the CHEKA of the revolutionary period, 
was foreshadowed in February, 1941, and 
it was actually divided in April, 1943. The 
new Commissariat later known as the 
N.G.B., took over the police functions of 
the ministry and in 1949-1950 the control of 
the border guards and the internal security 
troops as well. After Stalin’s death in 
March, 1953, the two Ministries were 
reunited and under Beria, but after his 
fall in March, 1954, the establishment of a 
new Committee of State Security attached 
to the Council of Ministers suggested that 


the reunification was unlikely to be per- 
manent. Experience had probably shown 
that the concentration of all police powers 
in a single hand was a threat to the idea 
of collective leadership, which was the 
slogan of Soviet government of the post- 
Stalin period. The committee of State 
Security possesses a great apparatus of 
coercion which the wide definitions of 
treasonable and counter-revolutionary 
activities under the Soviet code make it 
easy to bring into play. The Constitution 
itself in Article 131 defines persons 
“encroaching upon public, socialist pro- 
perty" as “enemies of the people" — a term 
of ominous elasticity. 

C ontrol of Revenue 

From the point of view of Western 
federalism, the most surprising departure 
from accepted ideas is perhaps to be found 
in the financial arrangements of the Union. 

Instead of a division of the field of taxa- 
tion so as to provide separate sources of 
revenue for the Union and for its constitu- 
ents, the Union is the primary taxing 
authority, allocating from its revenues sums 
to cover the budgets of the Republics and 
lesser units which it authorizes. These sums 
have been comparatively small, as might be 
expected from the limited functions allot- 
ted to non-Union authorities. Thus, in 
1937, the allocations for this purpose 
amounted to about sixteen thousand 
million roubles out of a total national 
expenditure of more than ninety-seven 
thousand million roubles, about 16j pei 
cent. In 1940, the proportion was as high 
as 23 per cent. By the 1944 budget it sank 
again to 15 per cent and by 1945 to just 
under 10 per cent, but in the 1946 budget, 
passed in October, 1946, it rose to about 
1 9 per cent, and in the 1 947 budget to about 
23 per cent. In the 1955 budget it stood at 
22*6 per cent. Since the Republics finance 
the development of their light industries 
but not of the heavy industries, which 
depend on the Union ministries, the main 
reason for a drop in the proportion under 
wartime conditions is clear. On the other 
hand, it looks as though the principal 
expenditure for the rehabilitation of those 
Republics — White Russia and the Ukraine 
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— which suffered most from the war, was 
being carried out on the Union budget. 
No provision is made in the budgets for 
expenditure by the Republics on repre- 
sentation abroad or on military forces, so 
that the constitutional provisions for 
their existence must be regarded as purely 
formal. 

Soviet Book-keeping 

The revenue side of the Soviet Union’s 
finances naturally reflects the existence of a 
socialized economy. The most important 
heading in the pre-war period was the 
“turnover tax.” This accounted for some 
two-thirds of the State’s income m the 
nineteen-thirties and for three-fifths in 
1940. Under this head was included the 
profit made by the State from the resale of 
the compulsory deliveries made from the 
collective farms, as well as the “turnover 
tax” proper, which is a tax upon the stages 
passed through by a given product from 
the raw material to the consumer. It is 
thus an indirect tax and falls largely on 
consumption. Direct taxation, whether of 
the State-owned industrial enterprises or of 
individuals, furnished a much smaller 
amount. The same was true of the State 
loans. The changes in the structure of 
taxation after the war were not themselves 
very important. In the 1954 Budget, the 
sales tax provided 41 per cent of the revenue 
and the tax on profits of State enterprises 
15 per cent. Direct taxes provided only 
8 per cent of the total. In studying varia- 
tions in Soviet taxation and loan policy it 
must, of course, be remembered that the 
Budget is not so much a method of securing 
the revenue which the Government requires 
as a direct instrument for the planning of 
investment. Thus the Soviet State relies 
for its capital reconstruction largely upon 
the resources of the State enterprises and 
organizations themselves. Loan revenue in 
wartime does not seem to have accounted 
for more than one-tenth of the whole, in 
spite of the probability that all who could 
afford to subscribe made the maximum 
contribution. 

There is, of course, an element of fiction 
in the whole financial system, since the 
State in taxing industry is really taxing 


itself. But the general scheme has been that 
the industrial commissariats work through 
separate enterprises which are regarded as 
distinct from the point of view of manage- 
ment and finance. This method — which 
may have suffered some damage from the 
exigencies of wartime production, as has 
free capitalism elsewhere — provides what 
appears to be the best method so far 
devised for controlling costs and efficiency 
through a system of accountancy within a 
socialized structure. Even so, it demands an 
enormous administrative overhead, since 
the commissariats have a complicated 
internal structure according to the func- 
tional and regional divisions, while be- 
tween the commissariat and the individual 
factory there is normally the intermediary 
of a trust, grouping several enterprises and 
performing most of the external functions 
of management. 

Consciousness of Bureaucracy 

The large bureaucracy which such a 
structure involves is of course a fundamen- 
tal component of Soviet society, the theory 
of mass-participation notwithstanding. It 
has been estimated that there were, imme- 
diately before the war, some ten to eleven 
million State officials compared with 
forty million peasants and eighteen to 
twenty million workers, including about 
eight millions in industry (and excluding 
those on forced-labour projects). Much of 
the emphasis on active citizenship, particu- 
larly in the case of party members, is due to 
oft-repeated conviction of Soviet leaders 
that bureaucracy is itself an obstacle to 
healthy social progress, but no radical and 
permanent remedy seems to have been 
found. 

The war without doubt altered con- 
siderably the distribution of Soviet man- 
power; the compulsory service army of 
peacetime was greatly expanded and losses 
were heavy ; but it is too early to say what 
are the permanent effects of this either 
on the social structure of the Soviet Union 
or on its institutions. 

From the formal point of view, the 
higher grades of administration and the 
higher ranks of the army together form a 
new ruling class whose pre-eminence is 
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revealed by many significant details in the 
Soviet Union’s daily life. In spite of the 
fact that the years of tension and of war 
had seen the Soviet Union’s rulers sum- 
moning to its aid all the psychological 
resources inherent in an appeal to national 
tradition, the main ingredient in the new 
amalgam, which we may call Soviet 
nationalism, has clearly been the party of 
Lenin and Stalin. Although the party and 
its doctrines appeared somewhat in eclipse 
during the period of defeat in 1941-1942, 
there has since been an ever-growing 
emphasis on its role and upon the fact that 
Russia owes her salvation to the system of 
soviet socialism, adopted under the Party’s 
guidance. Since 1943 an extensive campaign 
of political education, particularly for the 
rural population, has once more been 
embarked upon. In September, 1946, a 
higher school for Party and Soviet Cadres 
was created under the direction of the 
executive committee of the Communist 
Party. Joseph Stalin, President of the 
Council of Ministries and of the war-time 
Committee of State Defence, Generalis- 
simo of the Soviet Union, and Secretary- 
General of the Communist Party, embodied 
this combination of ruling class and ruling 
party in his own person. 

After Stalin’s death there was a consider- 
able decrease in the amount of attention 
paid to him and his writings, and the figure 
of Lenin became more prominent again in 
the Soviet world picture. The new leader- 
ship claimed to be acting collectively and 
began a progressive denunciation of the 
“cult of personality.” The climax of this 
was the speech made by Kruschev at a 
private session of the Twentieth Congress 
which admitted that Stalin had made great 
errors and that people had been unjustly 
condemned. 

Communist Party 

The history of the Russian (All-Union) 
Communist Party is like the history of the 
Soviet Union itself, a blend of revolution- 
ary change and subtle continuity. In the 
course of nearly four decades it has been 
transformed from the spear-head of the 
revolutionary proletariat into the dominant 
force in an established order. During the 


period since the Revolution, the size of the 
party has varied considerably and as a 
result of successive purges the turnover of 
membership has been very high. At the 
Seventeenth Party Congress which met in 
January, 1934, and which adopted revised 
statutes, the membership was given as 
1,872,000. There were also 935,000 candi- 
dates (or probationers). At the Eighteenth 
Congress which met in March, 1939, the 
membership was announced as 1,588,900 
with 888,800 probationers. The Amend- 
ments to the Party Statutes approved by the 
same Congress facilitated the admission of 
members, particularly among the younger 
generation. Total membership rose to 
3,400,000 in 1940, to 4,600,000 in February, 
1944, to 5,700,000 in January, 1945, and 
to 6,300,000 in September, 1947. The mam 
reason was group admissions from the 
army and from important factories and 
administrative units. 

Then it would seem that a reaction 
against this policy set in and, as before 
the party was to be opened only to those 
whose individual qualities and capacity to 
understand the party’s doctrine promised, 
scrupulous performance of the heavy tasks 
which membership demands of them. 
There was some demotion of recently 
enrolled full-members to the rank of 
candidate-members. There was no drastic 
reduction in the total membership, but a 
slowing down of the expansion. At the 
time of the Nineteenth Congress in October, 
1952, there were 6,013,259 full-members 
and 868,886 candidate-members. By the 
time of the Twentieth Congress in February, 
1956, the number had risen again to 
6,795,896 full members and 419,609 candi- 
dates. It accounted for roughly 3i per cent 
of the estimated total population. The real 
mass organization in the U.S.S.R. is the 
Komsomol — the association of Communist 
Youth (in which the word youth is rather 
generously interpreted). The membership 
of this body in February, 1956, was about 
eighteen and a half million and it is one of 
the major forces in conditioning the* rising 
generation to a ready acceptance of Soviet 
standards of belief and conduct. 

Although the party is nominally built up 
on a system of pyramidal representation 
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with the Congress at the top, this body, like 
the Supreme Soviet, is the dignified rather 
than the efficient organ of the party. For 
one thing it is a very large as well as an 
increasingly rare affair. The Nineteenth 
Congress elected a Central Committee — 
a large body, as already seen — and 
abolished the old Orgbureau and Polit- 
bureau in favour of a new Praesidium. This 
included all the top figures in the party, the 
State, the Trade Unions and the Kom- 
somols. ll consisted of 25 full-members 
and 1 1 alternates. After Stalin’s death it 
was reduced to 10 members and 4 alternates. 
In 1960 membership stood at twenty-two. 

“Democratic Centralism” in Party Life 

The actual running of the party machine, 
of which the local secretaries form the 
backbone, was in Stalin's time carried out 
by four organs appointed by the Central 
C ommittee. These are the Secretariat, the 
Political Bureau ( Politbureau ), the Organi- 
zation Bureau, and the Commission of 
Party Control. The Politbureau — a small 
body of about fourteen members— was the 
effective government of the Soviet Union, 
from the point of view of general policy. 
All its members were cither in the Bureau 
of the Council of Ministers or held other 
equally important posts. The present 
method of control over the Party is 
rather less clear. It is probable that 
the Secretariat is still dominant. In 
spite of the original stress on intra-party 
democracy, discussion on fundamental 
matters is only possible in the primary 
units, if invited by the Central Committee. 
Discussion is not permitted on any policy 
on which the Central Committee has 
decided its policy. The sanctions against 
recalcitrance — including but not limited to 
that of expulsion -are strong enough for 
the facade of unanimity never to be broken. 
But discussions in the primary units are 
private and on matters undecided may be 
reasonably free. Since such discussions are 
reported to the higher party authorities, 
they provide the most valuable means at 
the Soviet Government’s command for 
ascertaining the temper of the people, 
or at least of its most active political 
element. 


“Democratic centralism,” to use the 
Soviet phrase, is thus as marked in the 
party as in the State. Control and direction 
from above are no less vigilant and all- 
embracing. The existence of a hierarchy 
within the party is freely admitted. In a 
speech in 1937, Stalin differentiated be- 
tween the 1 50,000 or 200,000 members who 
have mastered the party’s principles and the 
rank-and-file who merely accept them. 
This distinction was recognized in the 1939 
amendments to the party statutes when 
acceptance of the party programme, and 
not necessarily a full understanding of it, 
was made the requisite for membership. 
(Be it noted in passing, that the post- 
revolutionary programme of the party was 
accepted in 1919 and is still in force. The 
1939 Congress appointed a commission 
under the chairmanship of Stalin to revise 
it and to report to the next Congress.) It 
has been suggested that the real core of the 
party is even smaller than Stalin staled and 
that everything depends on some thirty or 
forty thousand persons in key positions. 

Composition of Party Membership 
The party’s hold on the State is partly 
social and partly institutional. With regard 
to the former, it is only necessary to state 
that the party is not, of course, in the nor- 
mal sense a working-class organization. A 
big proportion of its membership is supplied 
by the State administrative apparatus and by 
the army, especially its higher ranks. It has 
more and more come to be the case that no 
important position, administrative, mana- 
gerial or military, is held by anyone but a 
party member. Members of the party 
hierarchy who formally held aloof from the 
State machine now hold ministries and 
other key posts, and when they have mili- 
tary functions assume appropriate military 
rank. As a result of the successive purges 
and new intakes, the party of today con- 
tains a very small proportion of members 
of long standing and its average age must 
be very young. Like the main organs of 
the State, it already contains a very large 
number of important figures whose whole 
adult life has been passed under the Soviet 
regime. Given the exclusive nature of the 
intellectual formation of the Soviet 61ite, 
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RULER OF MODERN RUSSIA 

After Stalin's death , power tended to be concentrated in the hands of two or three 
individuals , and out of these there finally emerged Nikita Krushchev ay undisputed ruler 

of the Soviet Union. 
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this is a fact whose international significance 
can hardly be overestimated. 

The institutional aspect of the party’s 
domination was formally recognized for the 
first time in the Constitution of 1936. 
Article 26 runs as follows: “in conformity 
with the interests of the toilers and in order 
to develop the organizational initiative and 
political activity of the masses of the people, 
the citizens of the U.S.S.R. are ensured the 
right to unite in public organizations — 
trade unions, co-operative associations, 
youth organizations, sport and defence 
organizations, cultural, technical and 
scientific societies; and the most active 
and politically conscious citizens in the 
ranks of the working class and other strata 
of toilers unite in the Communist Party of 
the Soviet Union (of Bolsheviks), which is 
the vanguard of the toilers in their struggle 
to strengthen and develop the socialist 
system and which represents the leading 
core of all organizations of the toilers, both 
public and state.” 

Absence of Opposition Parties 

The foundation of this institutional pre- 
dominance is the assurance that the party 
shall have an overwhelming majority in ail 
elected bodies. In the electoral provisions 
of the Constitution of 1936 there was at 
first a measure of ambiguity. The relevant 
article (141) declares that “the right to 
nominate candidates is secured to public 
organizations and societies of toilers: 
Communist Party organizations, trade 
unions, co-operatives, youth organizations 
and cultural societies.” It was clear that no 
other parties were to be permitted. 

In an interview given in March, 1936, 
after the publication of the draft Consti- 
tution, but before its final enactment, 
Stalin said that there were no parties in 
opposition to each other because “where 
several classes do not exist there cannot be 
several parties since party is part of class.” 
But, he said, people should not be misled 
by the fact that only one party would come 
forward since obviously election lists would 
be put out not only by the Communist 
Party, “but by all kinds of public non-party 
organizations.” He foresaw, he said, “a 
very animated election struggle.” 


What in fact happened in December, 
1937, and in later elections, was that in 
each constituency a preliminary meeting 
was held, attended by the representatives 
of the Communist Party and of the other 
public organizations (in all of which party 
members are, as has been seen, the leading 
core), and these everywhere agreed upon a 
single official candidate. The preliminary 
election was conducted by show of hands 
and not by the secret ballot prescribed for 
the actual voting. No ballot paper, there- 
fore, contained more than one name. In 
March, 1954, 99*98 per cent of the elec- 
torate voted; 99*79 per cent voted for the 
official candidates for the Soviet of the 
Union and 99-84 per cent for the official 
candidates for the Soviet of the Nationali- 
ties. In the new Soviet of the Union there 
were 565 members of the Communist 
Party and 143 non-Party members of the 
official Bloc. In the Soviet of the 
Nationalities the figures were 485 and 154 
respectively. 

A similar device of a “bloc” of party 
and non-party candidates is used in the 
elections to the Supreme Soviets of the 
Union and Autonomous Republics. Elec- 
tions in the territories annexed in 1940 
were also conducted in this fashion. With 
regard to local soviets, it should be noted 
that where insufficient party members are 
to be found to fill the proper proportion 
of seats, candidates may be brought in 
from outside the area in question. There 
is no residential qualification for member- 
ship of any elected body in the Soviet 
Union. 

The connexion between party and State 
has been particularly tested in the case of 
the Red Army. There the device of political 
commissars in the individual units, thrice 
introduced and thrice abandoned, has been 
found to interfere too much with military 
efficiency by curtailing the responsibility of 
individual commanders. To some extent 
the problem has been solved by the increas- 
ing predominance of party members hold- 
ing positions of command. In 1942, unit 
commanders were made responsible them- 
selves for the political education of their 
troops, acting of course in co-operation 
with the party organization. The Political 
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Department of the Army has remained a 
very important institution, and its chief, 
one of the leading figures in the regime. 
A. Scherbakov, its head from the summer 
of 1942 until his death in 1945, was an 
alternate member of the Politbureau and 
secretary of the important Party Committee 
of the Moscow Region. In the immediate 
post-war period there was evidence of a 
firm intention not to allow the Generals 
to make political use of the attention that 
had been fixed on them in the war years. 
But in the post-Stalin period the pro- 
fessional soldiers appeared to be making a 
come-back. This was signalized by 
Bulganin's place as Minister of Defence 
being filled by a professional soldier, 
Marshal Zhukov. 

Legal Force of Party Programmes 
It is not only through political control or 
even through the individual exertions of 
party members that the hold of the party is 
maintained. The party itself possesses 
quasi-legislative functions. The five-year- 
plans of economic development whose direc- 
tives have in practice the force of law were 
party programmes and were considered 
in force as soon as adopted, independent 
of any confirmation by the organs of the 
State. Quasi-legislative decisions have been 
taken jointly, by the party and the trade 
unions, the party and the co-operatives, 
and, as has been seen, by the party and the 
State. Party organizations are expected to 
function as extra arms of the administra- 
tion, particularly in periods of emergency. 
In industrial management, the manager, the 
party cell and the trade union works com- 
mittee form an operative triangle, though 
there has been the increasing tendency 
towards the independence of management. 
The party organization has assisted man- 
agements in running production drives and 
has tackled such tasks as the co-ordination 
of industrial management on a regional 
basis and the supervision of the distribution 
of labour and materials between the various 
enterprises. These administrative functions 
have not been limited to matters affecting 
national defence. The Communist Party 
paper, Pravda , commenting on the decree 
of August, 1943, abolishing co-education 


in secondary schools, wrote: “the Provin- 
cial and Territorial Party Executive Com- 
mittees and the People's Commissariats of 
the U.S.S.R. and of the Autonomous 
Republics must guarantee the carrying out 
of this important decision." 

How docs the ordinary citizen stand in 
relation to this whole mighty edifice? Some 
indications of the limitation upon his 
political rights have already been given. 
The provision for a referendum in Article 
49 of the Constitution has never been put 
into effect. Prior to 1936 there were 
several occasions the most notable being 
that of the draft Constitution itself —when 
legislative projects were put forward for 
popular discussion in various local bodies, 
before their enactment. It does not appear 
that such discussions ever resulted in major 
changes in the Government's plans even 
when considerable evidence of disagreement 
was forthcoming. The machinery of 
the party of course makes it easy for the 
Government to get “spontaneous" resolu- 
tions passed by factories and other bodies 
whenever these are required to impress 
home or world opinion. / 

Rights of the Individual 

The enumeration of individual rights in 
the Constitution must be read, like the rest 
of the text, in the light of the overriding 
intention to build a communist society and 
to subordinate individual welfare to this 
end. The extension of the Soviet “bill of 
rights" (Articles 118-133 of the Constitu- 
tion) to include economic and social 
guarantees is the foundation of the claim 
that the Soviet Constitution goes beyond 
bourgeois constitutions in making possible 
the effective exercise of the rights which the 
latter merely claim in the formal sense. 
The economic and social guarantees include 
the right to work, the right to leisure and to 
maintenance in old age and sickness. Since 
the State exercises complete control over 
the country’s economic life, its ability to 
dictate the distribution of the national 
income is obvious. Thus it can, if it wishes, 
provide for paid holidays and social ser- 
vices at the expense of consumer goods to 
any extent it desires. These rights are thus 
in a sense obligations because the wage 



302 


LAW AND GOVERNMENT IN THE U.S.S.R. 


deductions which pay for these rights are 
inescapable. 

From 1939 onwards working-discipline 
became harsher and the worker more and 
more subject to direction. This was eased 
somewhat in the post-Stalin period and 
this probably coincided with an important 
decline in the amount of actual forced- 
labour in labour camps. Since there is in 
effect only a single employer, this is the 
easier to enforce, and the housing shortage 
provides an additional sanction. The right 
to education is, of course, interpreted as the 
right to education by the State, every other 
kind being forbidden by law. The Con- 
stitution gives among the guarantees of 
this right the fact that education, including 
higher education, is free of charge. 

Fees were reintroduced in secondary and 
higher education in the war years and 
maintained for a number of years after- 
wards. In 1956 the creation of a scries of 
boarding-schools as a part of the drive 
towards more technologists was announced. 
There would be inducements for parents 
to use them. 

Equality for women is a concept which 
has been variously interpreted at different 
periods of Soviet development, and has 
been affected by the adoption of policies 
designed to increase the rate of population- 
growth. But here, as m its efforts to secure 
equal rights for all races within it, the 
Soviet Union appears to have legitimate 
cause for pride. The constitutional provi- 
sion making race-privilege and the en- 
couragement of racial or national exclusive- 
ness a legal offence is in accordance with 
the general tendency to create a feeling of 
Soviet nationalism, embracing and perhaps 
eventually superseding the separate nation- 
alisms whose cultural autonomy the present 
federal system is designed to foster. 

Freedom of Conscience 

The question of religious freedom is one 
which has occasioned much controversy 
and recent developments have shown that 
the problem of Church and State is not yet 
an obsolete one. 

Article 124 of the Constitution states that 
“in order to ensure to citizens freedom of 
conscience, the Church in the U.S.S.R. is 


separated from the State, and the school 
from the Church. Freedom of religious 
worship and freedom of anti-religious 
propaganda is recognized for all citizens.’’ 
This article must be taken together with 
Article 13 of the programme of the party 
which declares that “the party aims at com- 
pletely destroying the ties existing between 
the exploiting classes and the organization 
of religious propaganda, by helping to set 
the toilers free from religious superstitions 
and by organizing the most intensive 
scientific-educational and anti-religious 
propaganda.’’ In view of the official 
attitude of the party, it is not difficult 
to understand that the scales between 
religious and anti-religious propaganda 
have not on the whole been kept even. In 
spite of the wholesale confiscation of 
ecclesiastical property, individual congre- 
gations could in many cases have churches 
and the articles of the cult allotted to them 
for the performance of religious rites, and 
were allowed to contribute to the support of 
a priest and the other expenses involved. 

On the other hand, the prohibition of 
institutions for religious education, and of 
all religious teaching to those under eigh- 
teen years of age, the inability, in view of 
the State monopoly of the necessary facili- 
ties, to print works of devotion, and the 
political suspicion attached to participation 
in religious rites were very considerable 
handicaps, even during periods when direct 
pressure was at its lowest. The most recent 
wave of anti-religious measures, that of 
1937-1938, ended in an admission of 
failure and those formally responsible were 
accused of having deliberately stirred up 
trouble for the Government. 

There was something in the nature of a 
rapprochement during the war between the 
Soviet Government and the Orthodox 
Church, which corresponded to the general 
emphasis at that time on the traditions of 
Russian patriotism It was probably 
intended also to impress the external 
world. It dates from the time of Germany’s 
attack when loyal messages were published 
from the leaders of the Orthodox Church 
as well as of other religious communities. 
Church organizations took part in welfare 
work for the armies and for soldiers’ 
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AS VOTING TIME DRAWS 
NEAR 

At preliminary meetings the 
name of a single official candi- 
date for each constituency will 
have been put j or ward. There is 
no opposition party in Russia. 
The factories and assembly 
shops (left) are social centres 
for the purpose oj political pro- 
paganda which grows mote 
intensive as election time 
approaches. Below, the iden- 
tities of Moscow electors are 
checked on the Voters ' Roll 
before electors receive their 
voting cards. In 1954 , 9 9‘9fi 
pet cent oj the electorate voted. 



dependants In November, 1942, the 
Metropolitan of Kiev was made a member 
of the State Commission for the investi- 
gation of German atrocities, the first official 
appointment held by an ecclesiastic since 
the Revolution. In September, 1943, 
repiescntatives of the hierarchy were 
received by Stalin and granted permission 
to proceed to the election of a Patriarch 
and the formation of a Holy Synod. In 
the following month a Council for the 
Affairs of the Russian Orthodox Church 
was set up under the supervision of 
the Council of People's Commissars. 
Facilities were also given for the publica- 
tion of a journal by the Moscow patriarch- 
ate, and theological institutes set up in 
Moscow, Leningrad and Kiev. Thus, with- 
in the narrow limits described the Church 
appears to form the single exception to the 
ideological monopoly of the party. 

In the subsequent period the Orthodox 
Church continued to echo the chief themes 
of Soviet propaganda abroad. It also con- 
tinued to enjoy the relative toleration of 
the war years, though there was plenty of 
evidence that this was regarded on the 
Communist side as merely a truce and that 
it was still hoped that religion would 
ultimately disappear from Soviet society. 

The other normal democratic freedoms 


arc placed in a context which reveals their 
inadequacy under the Soviet system. Article 
125 runs as follows: “In conformity with 
the interests of the toilers, and in order to 
strengthen the socialist system, the citizens 
of the U.S.S.R. are guaranteed by law: 
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(a) freedom of speech; (b) freedom of the 
Press; (c) freedom of assembly and of 
holding meetings; (d) freedom of street 
processions and demonstrations. These 
rights of citizens are ensured by placing at 
the disposal of the toilers and their organiz- 
ations printing presses, stocks of paper, 
public buildings, the streets, means of 
communication and other material requis- 
ites for the exercise of their rights.” The 
facilities so granted can obviously be with- 
held at will and are in fact only available 
for purposes congenial to the regime. 

Press and Publishing 

The freedom of the Press is perhaps the 
field in which the State monopoly of facili- 
ties is most telling. 

Although the State, the party, the trade 
unions, and the army have their own papers 
and publications, they betray a common 
character. Where a divergence of opinion 
appears, or criticism of some previously 
held belief or previously admired public 
personality, it may sometimes be taken as 
the warning of a change of attitude on the 
part of the highest authorities. This is true 
in both internal and external affairs. In the 
latter case, it has the advantage that the 
Soviet Government does not accept formal 
responsibility for Pravda and other party 
organs. In the internal sphere, innumer- 
able examples could be quoted. 

Seclus'on from Foreign Influence 

The State monopoly over publishing 
(and, of course, over all other forms of 
publicity) is enhanced in its effect by the 
restrictions upon the power to travel 
abroad. Visits abroad for the Soviet 
citizen are only possible for those on 
official business, and while abroad they are 
discouraged from entering into close 
relations with the people of the countries 
concerned. Similarly, Soviet citizens are 
discouraged from having private contacts 
with foreigners resident in, or living in, 
Russia. The impressions made by the 
official sources of publicity are thus not 
subject to correction by juxtaposition with 
systems and minds from outside the Soviet 
orbit. 

Perhaps the ordinary citizen is less affec- 


ted by this than by the Soviet version of the 
final right, that of uniting in “public 
organizations.” As already seen, all such 
organizations must be controlled by a 
nucleus of party members. Apart from 
this, many of them have different functions 
from those performed by similarly styled 
associations in non-socialist countries. 
This is most obviously true with regard to 
the trade unions. Since the interest of the 
workers is identified in Soviet theory with 
that of the State — their own employer — 
their share of the product of their labour 
is fixed by the plan of national economy 
and is not the product of collective bar- 
gaining, although the trade unions help on 
the technical aspects of wage-fixing. Early 
experiments in workers’ control of factories 
and co-operation m management have 
given way before the need for increasing 
productivity Soviet management has 
increasingly tended to approximate to 
management as it is known in the capitalist 
world. In so far as the Soviet trade unions 
are active on the productive side their 
business is to stimulate production by 
developing “socialist competition,” ration- 
alization, and factory discipline More 
important are their administrative respon- 
sibilities which cover the fields of social 
insurance, factory regulations, and workers’ 
cultural and recreational amenities The 
organization is thus important as well as 
large — in 1938 there were over twenty-two 
million trade unionists out of twenty-six 
million wage and salary earners. The 
annual conference of 1940 disclosed a total 
of over two hundred thousand paid officials 
and the conference was wholly taken up 
with the question of combating “bureau- 
cracy” and other matters of organization 
rather than with questions relating to the 
conditions of the ordinary worker which 
would be the staple theme of a similar 
gathering in a capitalist country. The 
Soviet trade unions, like other Soviet 
organizations, rely a good deal on volun- 
tary work, particularly by party members. 
Still more recently, the trade unions have 
come forward as political spokesmen in the 
international field: a development that is 
significant for Soviet foreign policy rather 
than for any due it provides to the 
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specific interests of trade union members. 

The Soviet citizen thus faces the State 
alone — in spite of the revived emphasis on 
the family group and the improved status 
of the Church, Soviet society is at once 
highly atomized and highly integrated. 
There are none of the innumerable inter- 
mediate groupings which n Western 
society make up the real pattern of free 
activity. To what extent the emergence of a 
definite hierarchy of income and status 
may alter this, it is not as yet possible 
to say. 

The post-Stalin years produced some 
evidence of a relaxation of the full-scale 
totalitarianism of Stalin’s last years. It was 
admitted that the inroads on personal 
freedom through the uncontrolled actions 
of the political police had gone too far and 
that “legality” must be reinforced. Some 
of the more far-reaching claims for the 
Soviet record in discovery and invention 
were abandoned, and also some of the 
more striking claims to subordinate the 
advancement of knowledge to doctrinal 
requirements At the level of official 
delegations at least there was an increase 
of intercourse with foreign countries. All 
this was probably intended to meet the 
demands of the new educated class which 
held the key positions in the country's 
economic life. But it was made clear that 
intellectuals must not presume on their 


new liberties. There was no surrender on 
the basic matter of political control by the 
inner party nucleus or on the fundamentals 
of the ideology. 

Nothing that happened during the war, 
or since has weakened the Soviet con- 
viction that Stalin expressed in November, 
1944, ^ hen he said: “This all goes to prove 
that our socialist State possesses incom- 
parably more vitality than any other State 
The socialistic regime established by the 
October revolution has endowed our 
people and our army with immense power.” 
How far this vitality and power can con- 
tinue to provide compensations for the 
lack of what the West regards as freedom, 
it is beyond the province of a student of 
institutions to answer. Certainly there 
appears no immediate likelihood of any 
alteration of Soviet institutions and institu- 
tional practices to conform to this alien 
ideal. Nor, indeed, does Soviet socialism 
provide the necessary material conditions. 

If, therefore, we take as an example of 
Western democracy, the democracy of the 
United States, it is clear that Stalin’s 
remarks in March 1936, are as appropriate 
today as ever: “American democracy and 
the Soviet system can exist simultaneously, 
and compete peacefully. But one cannot 
develop into the other. The Soviet system 
will not evolve into American democracy 
or vice versa.” 


Test Yourself 

1. What does the word “Soviet” mean? 

2. Who are the two creators of the philosophy of the present system of 
government of the U.S.S.R. ? 

3. How does Soviet theory distinguish between Socialism and Communism ? 

4. What is the relation between the Constitution of the U.S.S.R. and the 
Communist Party? 

5. How is it that in the U.S.S.R. the control of the central government is 
practically absolute in spite of the formally federal character of the 
Constitution ? 

6. How is the Supreme Soviet constituted ? 

7. What is its Pracsidium? 

8. How does the position of a trade union in the U.S.S.R. differ from tha* 
of one in Western Europe? 

Answers will be found at the end of the book . 
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CHINA’S NEW RULER 

Mao Tse-tung , chairman oj the Chinese Republic , and head oj the Chinese Communist Party. 
After a long and terrible struggle with Japanese imperialism , and an even more bitter 
internal strife , China has emerged under this man's leadership as a vast Communist power. 





CHAPTER XIV 


LAW AND GOVERNMENT IN CHINA 


F or most of the first millennium b.c. 

China was a patchwork of petty feudal 
principalities. The shadowy authority of 
the Chou kings faded almost completely 
in the eighth century. By the fifth, most of 
the smaller states had been swallowed up 
by six greater ones, which fought among 
themselves for the mastery of the country. 
In the third century, in 221 b.c., the most 
westerly and least civilized of these “Con- 
tending States” was at last successful in 
absorbing all its rivals and so creating a 
unified empire. This was the state of 
Ch'in, from which the name “China” is 
derived. The teachings of Confucius 
(551-479 b.c.) had taken firmest root in 
the east (the Teacher’s own birthplace was 
in the dukedom of Lu m present-day 
Shantung), but barbarous Ch’in had grown 
strong by applying the rigorous and 
totalitarian doctrines of an opposing school, 
that of the Legalists. This school taught 
that war and agriculture were the only fit 
occupations for the people, enforced the 
complete subordination of the individual 
to the state, exalted the absolute authority 
of the ruler, regimented all citizens by the 
equal and merciless enforcement of a brutal 
code of law and punishments, and, by 
sleeping away the vestiges of feudalism, 
brought the whole country under a 
uniformly oppressive government. 

The victorious First Ch’in Emperor, 
Ch’in Shih Huang-ti, the Unifier and 
Innovator, was determined that history 
should begin with him. Accordingly the 
records of the feudal states were sought out 
and burnt. To ensure the supremacy of 
Legalism, the canonical books of the 
Confucians, Taoists and other schools were 
also proscribed and destroyed by fire. 
This was the great “burning of the books” 
for which the Ch’in Emperor was so 
execrated by later generations of scholars. 

Politically the empire was divided into 
civil and military districts (hsien and chtin) 
administered by officials appointed by the 
central government and responsible to the 


emperor himself. Great public works were 
put in hand, in particular the construction 
of the Great Wall, at an immense cost in 
human life and misery. Weights and 
measures were standardized by decree 
The Chinese writing was made uniform. 
A vast programme of radical change was 
carried through, much of it of permanent 
value and with a continuing influence on 
China's history, but cumulatively more 
than the common people could bear ; as a 
result the dynasty’s brief, cruel and con- 
structive life ended in a surge of peasant 
revolts 

Han Government and Confucianism 

Out of the confused civil wars that 
followed emerged the great Han Dynasty 
(206 b.c. to a.l>. 220). But although the 
Ch'in had been swept away, the govern- 
mental pattern struck out by the First 
Emperor remained. The imperial institu- 
tion, founded by the Ch’in and fortified by 
the Han, was to persist for more than two 
thousand years, to the abdication of the 
last Manchu Emperor in 1912 and the 
proclamation of the Chinese Republic. 

Nor did feudalism survive the blows it 
sustained from the First Ch’in Emperor. 
In its stead China received a provincial 
system which has also persisted to the 
present day. Although the administrative 
areas of local government have since 
undergone modification and elaboration, 
the present pattern is essentially similar to 
the one first established under the Ch’in and 
Han dynasties. All of these areas, from the 
province down to the county, were 
administered by officials whose appoint- 
ment, removal or transfer lay exclusively 
with the central government authorities at 
the capital. 

But though the Han adopted and con- 
tinued the new institutional framework 
devised by the Ch’in, they wisely rejected 
the more intransigent features of the 
Legalist philosophy, modifying it by a 
strong admixture of Confucianism. Such 
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a course was indeed inevitable. The 
increasingly influential scholar class, whose 
members were needed to staff the civil 
service that now effectively governed the 
country, was overwhelmingly Confucianist. 
The old books were gradually recovered 
and supplied with copious commentaries 
and elucidations, and were soon established 
as the foundation of that literary and 
classical education which every scholar 
who aspired to serve in the governing 
bureaucracy had to master. There thus 
developed an eclectic political philosophy 
which combined many of the practical 
administrative techniques of Legalism with 
Confucianist social-mindedness, modera- 
tion and commonsense. This orthodox 
teaching, which served as inspiration and 
apologia to the rulingelite of administrators, 
was strongly conservative in spirit, setting 
great store on tradition and precedent. It 
contributed, on the other hand, a remark- 
able stability and continuity to the political 
life and institutions of the country. 

The Mandate of Heaven 
China, unlike Japan, has been ruled by 
numerous dynasties, a number of them 
(for example the Kitan-Liao, the Juchen- 
Chin, the Mongol-Yuan and Manchu- 
Ch’ing) of foreign origin. Nevertheless we 
find no major discontinuities in Chinese 
history. That the succession of one ruling 
house by another has normally taken 
place with only a minimum of strife and 
political disturbance is explained in part 
by the Chinese doctrine of Tien Ming , or 
Heaven’s Mandate. This doctrine has 
many affinities with Hobbes’s teaching that 
a government in fact is also a government 
by right . A ruling dynasty whose writ is 
accepted throughout the country, one which 
provides an efficient administration at 
home and is able to defend its frontiers 
against attack from abroad, is deemed 
by these outward signs to possess the 
Mandate of Heaven. But if drought and 
floods afflict the country (and these will 
usually be the result of a government’s 
neglect of water-conservancy or of its 
failure to keep dykes and irrigation canals 
in good repair), and if the contrast between 
official corruption and luxury at one end 


of the social scale and popular misery 
at the other leads to local rebellions which 
the central government finds it increasingly 
difficult to control or repress, these natural 
calamities and political disorders will 
again be taken as outward signs that the 
Mandate of Heaven is passing, or has 
passed, from the grasp of the reigning 
dynasty. The very practical doctrine of 
Tien Ming not only rejects the view that a 
dynasty can reign but not rule, but also 
affirms that revolution is a justifiable and 
proper response to an oppressive and 
incompetent regime. Moreover, a revolu- 
tionary government, once it has achieved 
real power and has begun to discharge 
efficiently the functions which the Chinese 
regard as normal for a government to 
undertake, is immediately invested with the 
insignia of legitimacy. The Mandate, 
exhausted by the previous rulers, now 
comes fully into the possession of the new 
authority. It may be noted in passing that 
this age-old doctrine once again played 
its part in facilitating popular acceptance 
of the Communist regime in China in 1949 

Central Government under the Empire 
The traditional pattern of Chinese 
government was authoritarian and bureau- 
cratic. Occupying the supreme position 
was the Emperor, the Son of Heaven. His 
functions were executive as well as ritual, 
for he was not only the Mediator between 
Man and Heaven, but also the first official 
of the empire, ultimately responsible for all 
major decisions of policy, the final arbiter 
in important judicial disputes, and sole 
fountain of honour, selecting and dis- 
missing his chief advisers at will. In 
practice the Imperial Office was as great or 
as small as its occupant chose, or was able, 
to make it. Rulers of character and ability, 
like Wu Ti of the Han (141-87 b.c.), 
T’ang T’ai-tsung (a.d. 626-649), Ming 
T’ai-tsu (1368-1398) and Ch’ing Sheng-tsu 
(1661-1722, the emperor of the K’ang-hsi 
period), exalted their imperial state by 
projecting a powerful personality upon it. 
Other emperors were sometimes content 
to delegate their authority to court officials 
or palace eunuchs and so free themselves 
for the softer employments of literature. 
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philosophy, poetry, religion or the harem. 

As a rule the emperor was assisted either 
by a Chief Minister or, more usually, by a 
Council of State. Control of the routine 
affairs of government was in the hands of 
six great departments of state, the so-called 
Six Boards (Liu Pu). These were (i) the 
Board of Civil Office, which exercised 
general supervision over the civil service, 
and was responsible for the postings, 
transfers, promotions, dismissals and so on, 
of all the members of the service; (ii) the 
Board of Rites, which was entrusted with 
the conduct of all public ceremonies and 
matters of protocol, and also conducted the 
public competitive examinations by which 
the bureaucracy was largely recruited; 
(iii) the Board of Revenue, whose functions 
included the maintenance of population 
registers, the carrying out of periodic 
cadastral surveys, and the assessment and 
collection of taxes; (iv) the Board of War, 
which had charge of the organization and 
equipment of the armed forces and the 
protection of the frontiers ; (v) the Board of 
Punishments, whose business it was to 
administer the penal code, undertake 
judicial inquiries and pass in revision the 
sentences imposed by inferior courts 
(usually in consultation with the Grand 
Court of Appeal and appropriate organs of 
the Censorate); and (vi) the Board of 
Works, which was responsible for the 
construction and repair of the palaces and 
other public buildings of the capital, for 
the organization and carrying out of flood- 
control measures on the great river- 
systems like the Hwang Ho and of major 
irrigation works, and for the maintenance 
of such national arteries as the Imperial 
Canal linking north with central China. 

The most important of the other central 
government bodies was the Censorate, 
which possessed extensive powers of 
supervision and impeachment. Its intended 
purposes were to combat corruption and 
uncover malpractices in the administration 
of the country, and in general promote 
efficiency by directing an independent and 
impartial criticism upon the various 
agencies of government. At times it 
even happened that aus of the emperor 
himself were reproved or condemned by 


courageous censors. More generally, how- 
ever, and particularly from the Ming period 
(fourteenth century), the Censorate func- 
tioned rather as an instrument of imperial 
or courtly control, and its emissaries on 
missions in the provinces seem often to have 
formed a kind of secret police serving the 
Imperial Government at the capital. 

The Traditional Local Administration 

The whole empire, for administrative 
purposes, was divided into provinces. 
Under the Han there were thirteen of these, 
called chou. The T’ang (618-906) reduced 
the number of the provinces to ten and 
changed their name to too. Under the 
Ming there were again thirteen provinces 
( sheng ) administered by resident officials, 
as well as two administrative regions 
(based on the northern and southern 
capitals, Peking and Nanking) directly 
under the control of the Central Govern- 
ment. The Manchus (1644-1912), by 
dividing some of the larger provincial 
units, brought the total number of pro- 
vinces comprising China Proper to 
eighteen. (The term “China Proper’’ 
designates the central core of the Chinese 
empire, excluding the peripheral territories 
of Manchuria, Mongolia, Turkestan and 
Tibet.) 

Towards the end of the Manchu period, 
in 1881, Chinese Eastern Turkestan was 
organized as a nineteenth province 
(Sinkiang). After the establishment of the 
Republic the three north-eastern provinces 
that make up what the West knows as 
Manchuria were also assimilated to the 
ordinary provincial system ; and the border 
territories lying between China Proper and 
Tibet were established as the provinces of 
Chinghai and Sikang. Since China’s 
recognition in 1947 of the Mongol People’s 
Republic (the former Outer Mongolia) as 
an independent State, the provinces of 
Suiyuan, Chahar and Hsiangan in Inner 
Mongolia have been formed into an Inner 
Mongolian Autonomous Region. Tibet, 
too, has recently acquired a similar status. 
Finally, in Manchuria, the addition of 
Jehol, where the Manchu emperors main- 
tained their summer capital, and the 
creation of new provinces by sub-division, 
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have brought the number of provincial 
units in the North-East to six. In general 
it can be said that the political boundaries 
of the Chinese provinces, especially of those 
that lie within China Proper, have changed 
remarkably little over the last two 
thousand years. 

A new development introduced by the 
Communists in 1949 was the grouping of 
provinces into much wider regional 
administrations. Only two provinces, 
Hopei and Shansi, both adjacent to Peking 
(which again became the national capital 
in that year) were excluded from the new 
system. These regions, and the provinces 
they controlled, are set out below as a 
convenient summary of the political 
geography of the country. 

I. North-East (Manchuria): Liaotung, 
Liaosi, Kirin, Heilungkiang, Sungkiang, 
Jehol. 

II. East China: Shantung, Kiangsu, Anhwei, 
Chekiang, Fukien (and somewhat pre- 
maturely the province of Taiwan or 
Formosa). 

III. Central-South China: Honan, Hupei, 
Hunan, Kiangsi, Kwangtung, Kwangsi. 

IV. South-West China: Szechwan, Sikang, 
Kweichow, Yunnan, Tibet. 

V. North-West China: Shensi, Kansu. 
Ningsia, Chinghai, Sinkiang. 

This experiment in regionalism was 
abandoned by the People’s Government 
in 1954, no doubt because the arrangement 
seemed unduly to favour the re-emergence 
of local centres of political power. Its 
abolition in fact coincided with the disgrace 
and suicide of Kao Kang, the Communist 
chief executive of the North-Eastern 
Region, Manchuria. 

The provinces themselves were divided 
into prefectures (called chou under the 
T’ang and fu under the Ming and Ch’ing), 
and these again into counties ( hsien ). 
The T’ang empire comprised 190 prefec- 
tures and the Ming 140, and this latter 
figure remained fairly constant from the 
fourteenth to the twentieth centuries. 
The county, the administrative sub-division 
known as the hsien , has a history that goes 
back to before the imperial unification of 
221 b.c. and still exists at the present time, 


neither its name, size or importance having 
changed much over this long period. 
According to the census of a.d. 740 there 
were 1,563 counties in T’ang China. The 
number fell slightly, to 1,331, under the 
Ming, and stands today at about the same 
figure. Under the Republic all local 
government administrative areas inter- 
mediate between the province and the 
county were finally abolished. 

The Officials: A Ruling Elite 
For the greater part of China’s medieval 
and modern history the provinces, prefec- 
tures and counties have been governed by 
centrally-appointed officials. For the pro- 
vinces a collegiate form of government 
was the rule, consisting of a civil governor, 
a provincial treasurer and a chief law 
officer. The prefectures and counties, on 
the other hand, were each controlled by a 
single responsible official, the Prefect or 
County Magistrate. These men, who 
disposed of a staff of assistants which 
varied in size with the importance of the 
area they administered, exercised a wide 
range of functions, being generally account- 
able for the good order and prosperity of 
their districts, for the collection of local 
taxes and the supply of corvee labour, and 
concurrently discharging judicial duties 
when occasion arose. No official was 
allowed to serve m his native province, and 
appointments were seldom made foi 
longer than a three-year term in the same 
district. These rules, which were designed 
to prevent the accumulation of local power 
in the hands of men who were essentially 
the subordinates of the Central Govern- 
ment, increased the dependence of the 
individual civil servant on the machine, 
and by detaching the members of the 
bureaucracy from the surrounding local 
gentry, promoted a powerful esprit-de- 
corps within the service. On the other hand 
it discouraged administrators from taking 
a continuing interest in the well-being of 
the districts of which they were the tem- 
porary rulers, and militated against the 
carrying out of long-term improvements. 

In view of the extent and populousness 
of the country and the many and varied 
tasks which fell to the bureaucracy to 
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perform, its size was surprisingly small. 
The total number of established civil 
servants for the Ming period is given in an 
authoritative work (written in 1586) as 
follows: officials serving in the Central 
Government offices at the Northern 
Capital, Peking, 1,416; at the Southern 
Capital, Nanking, 558 ; in provincial posts, 
22,709; total, 24,683. The size of the 
establishment increased substantially dur- 
ing the Manchu period, partly owing to the 
practice of duplicating the higher posts to 
ensure that native Chinese officials would 
be working side by side with politically 
reliable Manchu colleagues, and partly 
because of the multiplication of adminis- 
trative agencies that accompanied the 
expanding functions of government, in 
China as elsewhere, during the nineteenth 
and twentieth centuries. 

The Public Examination System 
A distinctive and important feature in 
Chinese political practice was the recruit- 
ment of civil service personnel by open 
competitive examination. The origins of 
this system go back to the Han Dynasty 
(an edict of 165 b.c.) though regular 
examinations for entry into the public 
service were only introduced in a.d. 622, 
during the early years of the T’ang. As it 
eventually took shape, the system com- 
prised examinations at three levels. The 
tirst, held annually at the county seat, 
conferred upon those who passed it the 
title of hsiu-ts'ai (budding talent) and the 
right to present themselves at the next tier 
of examinations held at the provincial 
capitals. Candidates who were successful 
here received the degree of chii-jen (com- 
parable with our Bachelor’s degree), and 
were often admitted at this stage into the 
lowest ranks of the official hierarchy. They 
could, however, if they chose, then compete 
for the highest degree, conferring the title 
chin-shih or Doctor, at an examination 
held at the imperial capital. This was a 
rigorous and long-drawn-out test, for which 
the candidate needed some physical endur- 
ance as well as a skilful brush and well- 
stocked memory. These examinations at 
the capital were held triennially from 
a.d. 1066 on. 


The subjects examined in were purely 
literary, and based for the most part on 
the Confucian classics and the Histories. 
There was no attempt, at this stage, either 
to develop or test specialized technical 
ability. “The superior man,” said Con- 
fucius, “is not a utensil.” Chinese 
examiners were primarily concerned to 
select men of all-round intelligence and 
orthodox opinions, and would have 
subscribed fully to the view of our own 
nineteenth-century classicists that a man 
who had proved himself able to acquire a 
sound knowledge of Thucydides and Virgil 
would be equally competent to govern a 
colony or fill a responsible post in the 
Home Civil Service. 

An official career, with high social status 
and the prospect of considerable material 
reward, almost invariably lay open to the 
successful chin-shih. Men who had sat for 
and obtained their doctorates at the same 
examination regarded themselves, through- 
out the rest of their official careers, as 
linked by a strong freemasonry with their 
fellow t'ung-nien (colleagues of the same 
year ) ; and the whole body of scholar- 
officials formed a special class, mutually 
inclined to protect and support one another, 
even if need be at the expense of the 
common people, but at the same time 
strongly imbued with a code of behavioui 
deriving from orthodox Confucianism 
which at least did something to mitigate 
the occasional rigours of their authoritarian 
and paternalistic rule. 

It is perhaps worth noting, before we 
leave the subject of the Chinese examina- 
tion system, that the use of the word 
“examination” in the sense of “test” is not 
found in Europe before 1612, and that the 
beginning of written examinations in the 
West is placed by most authorities in 1702. 
A civil service examination system was 
introduced in France in 1792, during the 
Great Revolution; and, in view of the 
cult of chinoiserie in that country in the 
eighteenth century, may well have been 
inspired by Chinese models. The United 
Kingdom devised a similar system for 
India in 1855, and in 1870 extended this 
Indian practice to all Home services. 
In both cases there is ample evidence to 




show that the example of the Chinese 
examination system played an important 
part in recommending and shaping our own 
institutions of competitive civil service 
examinations. 

Agencies of Local Self-Government 
It was only down to the level of the 
county ( hsien ) that local administration 
was in the hands of officials appointed by 
and responsible to the Central Government ; 
and the District Magistrates were the only 
regular members of the bureaucratic hier- 


archy who really had any direct contact at 
all with the great mass of the governed. 
These officials, who were familiarly known 
in traditional China as the fu-mu kuan 
(father-and-mother officials), but whose 
rule was not always as benevolent as this 
title would suggest, administered areas 
carrying quite large populations. Even 
as early as the Ming period the average 
county included some 45,000 tax-paying 
adults, and the more populous counties 
might have from four to five times that 
number. Ting Hsien, a fairly representative 
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county in Hopei which has been the subject 
of a modern social survey, had a total 
population of over 200,000 in 1845 and of 
over 400,000 in 1924. With populations 
of this order of magnitude it was clearly 
impossible for an under-staffed county 
magistrate to do much more than keep a 
watchful eye on public events, see that 
taxes were collected up to the assigned 
quota for his district, occasionally intervene 
to repress political disorders or alleviate 
popular distress when either appeared on a 
sufficiently large scale to embarrass the due 


EIGHTY YEARS AGO 
A Chinese court oj justice in the ycat 1875 , 
showing the judge ( centre) with his recorders 
on either side of him. 


processes of government, and for the 
rest to allow or encourage the people under 
his charge to govern themselves as best 
they could in ways and through institutions 
of their own devising. 

Nor was such an attitude at all opposed 
to traditional Chinese political theory. 
Governing, according to an old Chinese 
saying, is like cooking a fish : neither should 
be overdone. Everyday local affairs were 
therefore regulated, not from the magis- 
trate's yamen in the county city, but by a 
variety of institutions— family and clan, 
village association and craft or merchant 
guild— all of which were firmly rooted in 
local usage, and reflected local kinship ties, 
topography or customary employments. 

The clan was a grouping of families with 
a common surname, claiming descent from 
a common ancestor. Clan organization was^ 
stronger, and the clan itself discharged a 
wider range of social functions, m the south 
of China than in the north. Its leadership 
normally lay with the most senior, and 
hence the most respected, of the family 
heads. In every part of the country it had 
the duty of commemorating the clan ances- 
tors; preserving genealogical records; 
and maintaining a clan fund, often based 
on landed property vested in the clan as a 
whole, for the relief of its needy members. 
In south China commonly, and in the 
north occasionally, it also disciplined its 
members by applying what amounted to a 
private code of law through clan courts. 

Another important agency of local self- 
government was the village association. 
A significant minority of Chinese villages 
were almost entirely composed of members 
of a particular clan (the so-called “single 
surname villages”), and a larger number 
contained members of two or three different 
clans only. The border-line between clan 
and village association was therefore in 
practice sometimes indeterminate. In 
general the village was left to find its own 
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type and level of self-government, and 
whether this proved to be democratic or 
despotic was, on the whole, of no interest 
to the county magistrate unless misrule 
reached scandalous proportions or pro- 
voked populai disorders which it was 
impossible for him to ignore. As leadership 
and authority m the village association was, 
as far as the magistrate was concerned, 
the outcome of a convenient local arrange- 
ment rather than an official appointment 
which for the sake of his own prestige he 
would have to support, village self- 
government tended on the whole to be 
responsive to local pressures and thus 
mildly democratic. The seemingly para- 
doxical statement that the Chinese system 
of government was one of autocracy 
tempered by anarchy may not, after all, 
have been too wide of the mark. 

What the village associations accom- 
plished for the countryside, the guilds 
provided for the cities. These guilds, called 
hui in Chinese, were of many different 
kinds. Practitioners of the same craft or 
trade formed associations whose purposes 
were primarily economic. The artisan 
and merchant guilds were organized to 
safeguard the monopoly interests of their 
members by regulating competitive prac- 
tices and restricting entry into the trade oi 
craft; but they also set standards of 
workmanship, laid down conditions 
governing apprenticeship, fixed wages and 
prices, achieving these ends by applying 
a private commercial code and enforcing 
it upon their members through quasi- 
judicial courts of their own. Yet another 
of their activities was the creation by levy 
of funds to assist such of their members as 
might be sick or without work. 

The establishment of this network cf 
institutional self-help in the cities, as with 
the similar tasks undertaken by the village 
associations and clan organizations in the 
rural districts, was the necessary corollary 
of the Central Government’s traditional 
policy of reducing positive administration 
to its minimum limits. 

A basic doctrine of Chinese philosophy 
is that a harmonious order underlies the 
Universe. This harmony exists naturally 
and will continue as long as all things are 


allowed to follow their own creative 
principle. The Chinese discriminated in 
their cosmology the three different levels 
of Heaven, Earth and Man. It was the 
purpose of government, on the third of these 
levels, to serve and promote the universal 
order by creating the conditions in which 
men would live harmoniously with one 
another and with the rest of nature. It was 
also the task of government, if there were 
deviations from this state of harmony, to 
restore it by punishing those responsible 
for its disturbance. Just as the emperor 
was held accountable to Heaven for main- 
taining harmony on E^arth -this responsi- 
bility constituting, indeed, the theoretical 
source of his authority — so his subordinates 
in turn were held responsible for the 
maintenance of a harmonious order in the 
several spheres over which they exercised 
their delegated power. An unbroken 
chain of responsibility thus characterized 
the entire hiciarchy of those set in authority 
from the emperor down to the heads of 
families. Moreover, every man who 
exercised power over others was not only 
expected to preserve the natural harmony 
in the particular sphere that lay under his 
governance; he was also properly punish- 
able for any disturbance of that harmony. 
These notions are worth emphasizing, 
because they both underlay Chinese 
thinking about law, and were the main- 
spring of China's legal system and 
machinery of law enforcement. 

Underlying Concepts of Chinese Law 
This natural harmony was implicit in 
the nature of man, as of all things in the 
Universe. It would best be preserved if men 
behaved in accordance with //, the countless 
rules prescribing the conduct appropriate 
to persons of varying status in the different 
situations that might confront them. The 
basis of morality was the doctrine of filial 
piety 0 hsiao ), which reinforced the claims of 
familial authority by enjoining upon the 
young the duty to respect, obey and support 
their elders in life, and venerate their spirits 
after death. Detailed instructions, for 
example, appear in the Chou Ritual 
(i Chou Li) of about the fourth century 
b.c. as to the proper forms for mourning 
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and the degrees of kindred who should 
participate in funeral rites ; and these, 
besides denoting relationships to the dead, 
served also to emphasize those with the 
living. 

The core of the Chinese code of moral 
behaviour to our fellow beings was 
contained in the doctrine of the Five 
Relationships. These laid down the atti- 
tudes considered morally correct in what 
were regarded as the pattern relationships 
of social life. In detail they taught that 
there should be affection {dun) between 
father and son, righteousness (yt) between 
sovereign and minister, attention to 
separate duties (pie/i) between husband and 
wife, a proper ordering (hsu) between oldei 
brother and younger brother, and fidelity 
(hsin) between friend and friend The 
particular types and forms of behaviom 
which should spring from the correct 
observance of these relationships were 
elaborately set forth in the classical writings 
of the Confucian school. The stress, it will 
be noted, was always on obligations, never 
on rights. 

If ordinary people could be taught the 
// by precept, example and symbolic ritual 
there would have been no need for any- 
thing in addition, but for those refractory 
persons who for one reason or anothei 
failed to make their behaviour conform to 
// punishments had to be prescribed in 
the form of a code of penal law, for only 
thus would they be deterred from wrong- 
doing. It is this background that explains 
the symbolic character of the penalties 
imposed by Chinese law and the pro- 
portionality of the punishment to the crime. 
The law was regarded as an accessory of 
moral education, and the claims of morality 
were always held superior to those of law 

Chinese Legal Codes 

If punishments were to act as deterrents 
it was important to have them systematized 
and published so that all would know fully 
what the consequences of wrong-doing 
would be. The codification of laws was 
therefore undertaken early in China. The 
first compilation of a legal code to which 
reference is made in Chinese literature is 
ascribed, though without much solid 


evidence for the ascription, to Li K’uei, a 
minister of the feudal state of Wei in the 
fourth century b.c. This code is lost, and 
we know little about what it might have 
contained. An amplification of it, made 
in the early Han, is also lost, though many 
other legal records of the Han period still 
survive (see A. F. P. Hulsewe, Remnants of 
Han Law , Leiden, 1955). Each of the 
successive Chinese dynasties had its own 
code of law, but the one that eventually 
came to serve as the model on which 
all subsequent codes were based was that 
of the great T’ang dynasty (618-906), 
promulgated in a.d. 624 The T’ang code 
was also influential outside China, and 
became with, minor modifications, the 
basis of the Annamite code of Lc. The 
translation of this by R. Deloustal, pub- 
lished under the title La justice dans Lancten 
Annum (2 vols., Hanoi, 1911 and 1919) thus 
throws much light on the Chinese code of 
the T’ang. Best known to English readers 
is, of course, the code of the Ch’ing 
(1644 1912) of which a partial translation 
by Sir George Staunton, the Ta-ts'ing Leu- 
lee , was published in 1810. 

The organization of the material con- 
tained in the Ch’ing code reflects, as do 
those of the other dynasties, administrative 
convenience. It is divided into seven 
sections. The first sets out general pro- 
visions concerning the application of laws 
to different classes of persons, lists the 
considerations to be taken into account in 
determining the weight of punishment in 
particular cases, and gives detailed descrip- 
tions of the nature or the punishments 
referred to in later sections. The last six 
set out penalties for crimes which fall 
within the respective spheres of activity 
delimited by the functions of the Six 
Boards. For each category of crimes a 
general rule is first stated, followed by 
special cases and exceptions, with specific 
instructions as to the degrees by which 
punishments are to be increased or 
diminished in proportion to the extent of 
the crime. Within each category, as well, 
a large number of distinctions is drawn 
between the different forms the offence may 
take: for instance there is killing with 
malice aforethought, with intent, in the 
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course of a fight, by accident, in self- 
defence; or killing a trespasser by day or 
by night; or killing a thief in one’s house, 
or in pursuit, or after he has been knocked 
down, or captured, etc. 

Though penal in form, the provisions ol 
the code covered all matters that might 
bring individuals into conflict with one 
another or with the authorities; and con- 
tained much, for instance the law relating 
to marriage and to succession, that 
Western lawyers would classify as civil 
law. Moreover the codes were not the 
only kind of law known to China. There 
are also extant the uncodified statutes of 
each of the dynasties from the T’ang 
onwards. These laid down the standard 
procedures to be followed by officials 
throughout the empire and were important 
in helping to secure uniformity in govern- 
ment practice. They are limited in scope 
to subjects on which officials of the govern- 
ment might be required to take action, and 
should be compared perhaps with depart- 
mental regulations in our own society. 

The Traditional Administration of Justice 

The administration of justice was under 
the general supervision of the Board of 
Punishments (Hsing Pu ), one of the Six 
Boards or Ministries at the capital. In 
each of the provinces there was a chief law 
officer, the An-ch'a Shih , who formed part 
of the governing collegium of the province, 
controlled the provincial judicial machinery, 
and also acted as a court of second instance 
for more serious cases. All legal records 
from the counties passed through his hands 
before being forwarded to the Board of 
Punishments. The actual administration 
of justice at the county level was in the 
hands of the county magistrate. He was 
required to undertake judicial investiga- 
tions (on suspicion or on complaint), 
summon witnesses and collect evidence, 
decide which paragraphs of the code 
were applicable, conduct the trial and pass 
judgment. If the punishment prescribed 
by the code was not more serious than 
beating with the light or the heavy bamboo, 
the magistrate was empowered to have the 
sentence carried out immediately and on 
the spot If the crime was a graver one 


carrying a heavier punishment, the prisoner 
was detained locally while the papers 
relating to the case, together with the 
magistrate’s findings and recommendations, 
were forwarded to the provincial judicial 
authorities for review and confirmation, 
or to the Hsing Pu itself. All capital cases 
were automatically referred to the Board at 
Peking and were subject to review at the 
autumn assizes by a court composed of 
members of the Board, of the Censorate, 
and of the Grand Court of Appeal 
( Ta-li-ssu ). Alternatively, if the code 
provided for immediate execution, the case 
would be specially examined at the capital 
and decided by the Emperor himself. 

Though descriptions of Chinese justice by 
such travellers as Gaspar da Cruz and 
Martin de Rada (their accounts are re- 
printed in C. R. Boxer’s South China in the 
Sixteenth Century , London, the Hakluyt 
Society, 1953) provoked favourable com- 
ment in Europe, and the Ch’ing penal code 
in Staunton’s translation excited admiration 
for its lucidity, in practice the administra- 
tion of justice in China often left much to 
be desired. District magistrates were 
inclined, whenever this was possible, to 
hush matters up, because the mere fact that 
a case arose in their jurisdiction reflected 
on their competence as administrators, and 
all judicial decisions were likely to expose 
them to criticism by their superiors. The 
magistrate’s purpose was therefore to 
create at least a surface appearance of 
harmony and orderliness within his district 
while the philosophy underlying all Chinese 
law led him to deal with legal cases in 
terms of a situation to be restored rather 
than in terms of individuals seeking justice. 
As far as the potential litigants were 
concerned, the heavy expense necessarily 
incurred in all contacts with officialdom, 
the fact that torture was often used to 
extract evidence and the consequent lack 
of confidence in the efficacy of trials so 
conducted to produce justice, and the 
severity of punishments and their frequent 
arbitrariness, combined together to dis- 
courage all but the most determined from 
having recourse to the official courts. 

Jurisprudence remained an unborn 
science in China, nor was a class of 
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specialized legal practitioners ever allowed 
to develop. Such professional knowledge 
of the law as existed was confined to mem- 
bers of the official administration and their 
assistants, and with these men legal 
expertise was only one part of the all-round 
experience which they were required to 
possess. Professional pleaders were not 
permitted. No rules of evidence were 
established. The notion of a test case was 
an impossibility in China, where cases were 
only quoted as precedents when this suited 
administrative convenience. 

This whole situation was only possible 
in China because of the fact that large 
areas of social life which in other societies 
would ultimately have come within the 
purview of the public courts were here, with 
official approval, left to smaller, local and 
extra-constitutional units of social organ- 
ization. Family and clan codes prescribed 
standards of personal conduct for their 
members and enforced them through their 
own courts. Disputes between individuals 
were usually arbitrated by institutionalized 
mediators ; only the most serious and 
intractable ever found their way, and then 
as a last resort, to the official courts. 
Commercial transactions were regulated by 
custom, which varied from locality to 
locality, and the tradition of negotiating 
through a middle-man supplied a ready- 
made arbitrator if differences of opinion 
later arose. When custom proved doubtful 
or inadequate it was supplemented by guild 
regulations, and disputes between guild 
members were normally settled by the guild 
authorities. It frequently occurred, indeed, 
that magistrates would themselves refer 
disputes back to the guilds for final 
settlement. 

Recourse by citizens to legal process was 
regarded as a pis alter and as far as possible 
avoided. This, together with the absence of 
legal professionalism and the non-existence 
of rival schools of jurisprudence to 
stimulate advance, effectively inhibited the 
Chinese legal system from following the 
line of development with which we are 
familiar in other civilizations, and were 
largely accountable for its failure to grow 
and adapt itself to China’s changing social 
needs in the later nineteenth century. 


The first Anglo-Chmese War and the 
Nanking Treaty (1839-1842) opened a new 
phase in the modern history of China. 
Foreign trade, hitherto confined to Canton 
in the extreme south, was now extended 
up the coast as far as Shanghai, thus 
greatly increasing the area of Sino-Western 
contacts. In the pre-Treaty days at Canton 
the conflict between Chinese and Western 
law had been a major source of irritation 
and trouble to both sides. This difficulty 
was to some c\tent removed by the 
introduction of the principle of extra- 
territoriality (first conceded in the Wanghsia 
Treaty between China and the United 
States, July 1844, and subsequently ex- 
tended to the nationals of other powers), 
under which foreigners in China were 
removed from the jurisdiction of Chinese 
courts in cases in which they appeared as 
defendants and brought instead under the 
law and jurisdiction of their own countries, 
administered in special Consular Courts 
established by the Treaty Powers for their 
own subjects. This development marked 
the beginning of China’s acquaintance with 
Western law and jurisprudence. Its effect/ 
was enhanced by the opening (in 1843) of a 
British Court in the colony of Hongkong. 

Western Impacts in the Nineteenth Century 

Her defeat in the Opium War was only 
the first of a series of humiliations which 
China suffered at the hands of foreign 
powers in the course of the nineteenth 
century. The second China War began in 
1856, saw an Anglo-French expeditionary 
force occupy Peking, the flight of the 
emperor from his capital, the destruction 
of the Summer Palace as retaliation for the 
murder of British prisoners, and the 
dictation of a new Treaty Settlement in 
1860. In 1894-95 came China’s defeat at 
the hands of a newly modernized Japan, 
and in 1898 a whole succession of fresh 
inroads upon the national sovereignty 
and territorial integrity of the crumbling 
Manchu Empire by Britain, France, 
Germany, Russia and Japan — the so-called 
“Battle of the Concessions." 

China’s reactions to these pressures from 
the West were multiple and diverse, and 
varied with the social levels at which they 
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were produced. On the popular level they 
took violent anti-dynastic and anti-foreign 
forms, and found expression in movements 
like the T’ai-p’ing Rebellion (1850-1864) 
and the Boxer Rising (1900). 

Within the mandarinate the reaction 
was more complex Except in the most 
conservative court circles there was a grow- 
ing awareness, as the century progressed, 
that China would have to borrow from the 
West the weapons she needed to defend her- 
self from the West. Hence it was natural 
that China's first efforts to introduce foreign 
industrial techniques, during the decades 
of the Self-Strengthening Movement 
(c. 1860-90), were concentrated on the 
building of arsenals and shipyards, on 
heavy industries like coal and iron, and on 
textiles to supply uniforms for the army 
A slogan which now found considerable 
favour was Chung hsuch wci t'l , ffsi hsiich 
wei yung (Chinese learning as the essence, 
foreign learning for practical use). This 
formula, however, was the product of wish- 
ful thinking, and over-simplified the 
problem facing the Chinese westernizers 
m a dangerously misleading way. For what 
the West had to offer China, including both 
what the Chinese were enthusiastic to adopt 
and what they either wished to reject or 
were dubious about accepting, came as a 
combined packet, to be taken or left as a 
whole. The reception of Western industrial 
techniques inevitably raised other problems 
as well. In particular it faced Chinese 
society with the task of coming to terms 
with Western social and ideological in- 
fluences. The truth of this is amply 
demonstrated in the Reform Movement of 
1898 which, under the leadership of 
K'ang Yu-wci and with the support 
of the liberal-minded Kuang-hsu Emperor, 
attempted to replace the autocracy by a 
Confucianist constitutional monarchy, 
rationalize the government system by 
abolishing sinecure posts, promulgate a 
modern state budget, improve agriculture on 
scientific lines and remodel the eductional 
system by reforming the literary examina- 
tions and introducing the teaching of the 
natural sciences. This heroic but un- 
prepared and over-hasty movement was 
abruptly ended by the Empress Dowager's 


coup d'etat, the imprisonment of the 
emperor, the arrest and execution of some 
of the reformers and the flight into exile of 
the rest The Boxer Rising followed within 
two years, and its suppression by foreign 
troops was at last the delayed signal 
for a limited programme of constitutional 
reform from above, this time under the 
patronage of the Empress Dowager herself 
Meanwhile an Asian country, Japan, had 
for the first time in moJern history defeated 
a European Power, Russia. A lesson was 
drawn, and not only in China, from the fact 
that Japan was the only one among the 
Asian states to possess a constitution, while 
Russia, alone among the European coun- 
tries, was an autocracy. Clearly a constitu- 
tion was a thing of power. 

But the movement for constitutional 
reform had been delayed too long, and 
was already in danger of being overtaken, 
not to say overwhelmed, by a rising tide 
of revolutionary republicanism. Already 
in 1905 Sun Yal-sen had organized 
the T'ung-meng-hui (the Together-sworn 
society) which was later, in 1912, trans- 
formed into the Kuo-mm-tang or National 
People’s Party After nine unsuccessful 
attempts to overthrow the Manchus, a 
final attempt in 1911 succeeded. The 
Republic was proclaimed, with Sun Yat- 
sen as its first Provisional President. 

Legal Reforms and the Reception 
of Western Codes 

In the nineteenth century individual 
voices had advocated reform of the legal 
system: after 1900 the temper of the times 
accepted the need for overhauling govern- 
ment machinery to facilitate dealing with 
urgent national problems and special 
attention was given to the question of legal 
reform. It was generally recognized that if 
China was to play a worthy part in world 
affairs and take her share of an expanding 
international trade, the Chinese would have 
to bring their law into line with the up-to- 
date systems of the West. These feelings 
were re nforced by patriotic motives since 
the backwardness and barbarity of the 
Chinese legal system alleged by foreigners 
had been one of the grounds on which 
the latter claimed extra-territorial privileges. 
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That legal reform was a pre-condition of 
sovereignty was emphasized by a clause 
written into the 1902 treaty with Britain — 
on which others were later modelled — to 
the effect that Britain would be prepared to 
relinquish her extra-territorial rights when 
she was satisfied that the state of Chinese 
law and the ability of the Chinese Govern- 
ment effectively to enforce it warranted her 
in so doing. 

Two Commissioners, experienced in both 
Chinese and Western law, were accordingly 
appointed in 1902 to examine the case for 
the revision of the law, and under their 
direction foreign codes of criminal law and 
procedure were translated. In a series of 
memorials they and others pointed out 
the worst abuses of the old system, and 
these were dealt with in a succession of 
special enactments. Torture as a means ol 
obtaining evidence was done away with 
in all but capital cases in 1905 (and in these 
cases as well after 1911). Many of the old 
punishments were altered: beating with the 
light and heavy bamboo was replaced with 
lines; penal servitude was substituted for 
banishment ; the more cruel forms of capital 
punishment, such as the lingering death 
by slicing the body and decapitation with 
exposure of the head, were replaced by 
beheading and strangulation 

Pending the introduction ol a new code 
on modern principles, a revision of the old 
code was undertaken: in this many obsolete 
provisions were omitted, the reformed 
punishments were systematized and, for 
the first time m a Chinese code, a division 
into civil and criminal law was substituted 
for the traditional classification according 
to administrative departments. 

The modern criminal code, promulgated 
only after the establishment of the 
Republic, was remarkable for a number of 
innovations. It abolished analogical 
application of the code. It made room for 
judicial discretion in place of the former 
method under which the judge was tied to 
a rule-of-thumb application of listed 
punishments. Perhaps most important of 
all, it advanced some way towards the 
recognition of the principle of equality 
before the law by abolishing privileged and 
servile status (though equal rights between 


the sexes and within the family only 
achieved legal recognition in 1928). 

Meanwhile a law school was set up in 
Peking, and Law Departments, for the most 
part devoted exclusively to the study of 
Western law, were opened in the newly 
established universities. A Supreme Court 
was set up in Peking in 1905, and a 
Ministry of Justice in 1907. In 1910 a 
reoi ganization of the judicial system was 
carried through on the principle of the 
separation of powers, and the constitution 
of independent courts was ordered through- 
out the empire. In most parts of China, 
however, this remained a paper reform, 
and old-style courts continued to function 

Further progress in legal reform under 
the Republic and during the Kuo-min-tang 
period was largely an elaboration on the 
themes described above. Important new 
developments were the accumulation of a 
body of decisions by the Supreme Court 
and the introduction, in 1929-31, of a 
Civil Code based on those of Germany and 
Japan. This dealt in detail with family law 
and the law of succession, and included a 
considerable amount of commercial law, 
though this last was later largely extended 
by special enactments. 

The whole development of modern law in 
China was characterized by a certain 
umeality, mainly due to the inability of the 
regime to create a satisfactory pattern ol 
supporting institutions An example of this 
was the passing of factory legislation regul- 
ating in much detail such matters as hours 
of work and conditions of employment but 
impossible of enforcement owing to the fact 
that the government failed to provide even 
the skeleton of a system of inspection. 
At least it can be said that the principle of 
law reform was accepted, but much still 
needed to be done. 

The Chinese Republic and After 

The 1911 revolution was political rather 
than social. Nor on the political level was 
it really successful except in the negative 
sense that the Manchu dynasty, and with it 
the imperial institution, were finally swept 
away. But the regime that replaced them 
was republican only in name. Sun Yat-sen, 
the Cantonese revolutionist, was soon 
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CHINA’S GREAT REVOLUTIONARY LEADER 
Dr. Sun Yat-sen , who sought to give China the key to modern democracy. 


forced to make way for Ytian Shih-k’ai, the 
soldier and “strong man” of the north • 
and with Yuan’s death in 1916 the country 
fell apart into warlordism and disorderly 
struggles for power between local military 
despots. Sun retired to the south to 
rebuild a popular base at Canton. 

In 1919 occurred the May Fourth demon- 
strations, initiating a national movement of 
protest against the Versailles decision to 
transfer the special privileges of defeated 
Germany in Shantung to Japan, in utter 
defiance of China's own sovereign rights. 
Beginning with the students of the Peking 
National University the movement spread 
rapidly to the city workers and traders who 
organized strikes and boycotts against the 
foreign imperialists. Two years later saw 
the birth of the Chinese Communist Party 
( Kung-ch'an-tang ) at Shanghai. 

In 1923 came the Sun-Joffe agreement 
between the Chinese Nationalists and the 
Soviet Union, and in the following year the 
Kuo-min-tang, with the help of Russian 
advisers, was completely reorganized as a 
Leninist party, while members of the 


Chinese Communist Party were also 
admitted to it as individuals. A period of 
collaboration now opened between the two 
parties, Nationalist and Communist. The 
partnership lasted, not without difficulties 
and misunderstandings, till 1927. Sun 
himself died in 1925, to be succeeded as 
leader by Chiang Kai-shek, the commander- 
in-chief of the great Northern Expedition 
which marched out of Canton in 1926 to 
overthrow warlordism and unite the 
country around Sun’s Three People’s 
Principles. Communist successes in labour 
organization and their evident determina- 
tion to turn the victorious Northern 
Expedition into a social revolution, 
alienated and frightened the right-wing 
Nationalist leaders. The alliance was 
abruptly broken by Chiang, and a white 
terror followed which aimed at extermin- 
ating the Communist Party and very nearly 
succeeded in doing so. Its remnants in the 
cities, a mere handful of workers, were 
driven underground. Scattered bodies of 
troops, loyal to their Communist officers, 
were brought together by Mao Tse-tung 
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and Chu Teh m the mountainous country 
between Hunan and Kiangsi, and there 
eventually succeeded in establishing a 
soviet base. 

The decade 1927-37 belongs on the whole 
to the Nationalists, who were able to 
produce at least the appearance of political 
unity over the whole country, and also to 
establish at Nanking the semblance of a 
modern government and secure inter- 
national recognition for it. Although this 
Nanking Government effectively ruled only 
a part of the country, the remainder being 
under the control of virtually autonomous 
provincial “governors” who were often 
simply former warlords in a new and more 
respectable guise, some genuine efforts 
were made to undertake reforms. In most 
fields the attempts were abortive. Pro- 
tracted one-party government of a totali- 
tarian character (a distortion of Sun’s 
theory of the need for “political tutelage” 
to teach China democracy) and the 
increasing bureaucratization of the Kuo- 
min-tang led to corruption and a form of 
police state which stultified or strangled 
reform. Progressive measures, during these 
years, were drafted in some profusion, but 
for the most part never put in operation. 
They remain as paper memorials to good 
intent and self-interested inefficiency. 

The Communists areas in Kiangsi (the 
so-called Chinese Soviet Republic) were 
attacked in a series of “bandit suppression 
.campaigns,” the last of which succeeded 
in driving Mao and his followers out of the 
south-east (October 1934) to undertake the 
famous “long march” of 6,000 miles to 
Yenan in the north-west. At the end of 
another two years Japanese aggression in 
Manchuria and Central China again 
forced the two major Chinese parties into a 
new united front, this time against the 
Japanese invader. During the years of the 
“China Incident,” which merged into the 
Pacific War after Japan’s attack on Pearl 
Harbour in 1941, the Chinese Communists 
were able steadily to increase the territories 
and populations under their rule in north 
and north-east China, and VJ Day (August 
15, 1945) found them in a relatively strong 
position, despite the military aid lavishly 
bestowed on their rivals by the United 


States. Civil war again broke out in 1947, 
leading within two years to the over- 
whelming victory of the Communists. 

For their success the Communists owed 
much to the Red Army, much more to the 
support of the peasantry for a party that 
placed land reform in the forefront of its 
programme. The Nationalists, whose main 
strength had Iain in the cities, were defeated 
as much by their own corruption and by 
the hyper-inflation as by the enemy. 
Perhaps the most important factor of all in 
settling the issue was the immense war- 
weariness of the mass of the people who, 
largely indifferent to niceties of political 
ideology, were increasingly disposed to 
throw their support to the side that looked 
most capable of bringing the war to an end 
by winning it. By 1948 this side was 
obviously that led by Mao Tse-tung. 

In January 1949 Communist forces 
occupied Peking, and in October the 
Central People’s Government of China was 
formally established with Mao Tse-tung 
as its Chairman. 

Nature of the New Chinese Communist State 

The form of state set up by the Com- 
munists and their allies in 1949 was 
described (Art. I of the Organic Law) as “a 
state of the People’s Democratic Dictator- 
ship led by the working class, based on the 
alliance of workers and peasants, and 
rallying all democratic classes and various 
nationalities within the country.” This 
Organic Law was adopted by the People’s 
Political Consultative Conference, a con- 
stituent assembly of 622 nominated delegates 
representing the left-wing political parties, 
regional governments, People’s Liberation 
Army, social, professional and religious 
bodies, minority peoples and overseas 
Chinese, which met in Peking in September 
1 949. In the Constitution of the People’s Re- 
public, formally adopted on September 20, 
1954, by the first elected Congress, Art. 1 
reads a little differently. “The People’s Re- 
public of China,” it says “is a people’s 
democratic state led by the working class and 
based on the alliance of workers and 
peasants.” The word “dictatorship” has 
gone ; and so has the reference to “rallying all 
democratic classes and various national- 
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ities," though the rights of national minor- 
ities to thei r own languages and customs, and 
to regional autonomy, are rehearsed in 
Art. 3. 

It might be concluded from this change 
of wording that the class coalition of 
workers, peasants, artisans and “national 
capitalists" which forms so important a 
part of Mao Tse-tung’s doctrine of New 
Democracy has been abandoned. However, 
Liu Shao-ch’i’s Report to Congress on the 
draft constitution (September 15, 1954) 
indicates that this is not so. He there writes 
that “the working class must do its best to 
unite with these people (the artisans and 
petty bourgeoisie) as it does with the 
peasantry in the common task of building 
socialism." Later on, he has this to say of 
the capitalists: “Our country in the transi- 
tion period still has its national bourgeoisie. 
It is recognized that in any society where 
exploiting and exploited classes exist, the 
class struggle also persists. But owing 
to special historical circumstances in our 
country . . . there was not only a conflict 
between the Chinese working class and the 
national bourgeoisie, there was also an 
alliance between them which still exists. . . . 
In the transition period (to socialism) the 
national bourgeoisie still plays an important 
role in our national economy. It can still 
make a definite contribution to the state in 
such fields as expanding production, 
improving management of enterprises and 
production techniques and training skilled 
workers and technicians, as well as by 
accepting socialist transformation. In the 
transition period the national bourgeoisie 
has a definite status in political life." Liu 
Shao-ch’i’s conclusion is that the union of 
“the various democratic classes, parties 
and groups and people’s organisations" is 
still important. “This means an alliance 
based on, but broader than, the worker- 
peasant alliance. ... It is a mistake for 
people to believe that, since we are building 
socialism, it is no longer possible and 
necessary for such an alliance to continue," 
These passages have been quoted at some 
length because, first, the point they make 
is of major importance, while second, they 
illustrate rather well the Chinese Com- 
munists’ happy blend of doctrinaire 


Marxism with a full-blooded emphasis on 
Chinese exceptionalism. 

It is clear from these official pronounce- 
ments that the multi-class basis of the 
regime is still regarded as vital; though the 
qualification — “only for the period of 
transition to socialism" — is significant. It 
is estimated by the Chinese leaders that 
the task of laying the economic foundations 
of socialism will occupy at least three 
five-year plans, and that the achievement 
of a fully socialist economy will take half a 
century. 

People’s Democratic Dictatorship 

On the question of dictatorship in China, 
differing views have been expressed by 
different foreign observers. One is that the 
wide class coalition on which the regime 
claims to rest is sufficient to justify rejection 
of the term “dictatorship" altogether, 
in the opinion of many recent visitors 
China is indeed the only Communist 
country whose government would be 
returned by popular vote in a free election. 
Though this is almost certainly true, it does 
not of itself decide the issue. In the 
Communists’ own view their system is 
decidedly a dictatorship, though they 
would of course add that it is the dic- 
tatorship of a majority over a minority. 
As Mao Tse-tung has said: “These two 
things, democracy for the people and 
dictatorship for the reactionaries, when 
combined, constitute the people's demo- 
cratic dictatorship." In this lapidary 
formulation the word “people" refers to 
the workers, peasants, petty bourgeoisie 
(i.e., intellectuals, professional workers, 
artisans and small traders) and national 
capitalists ; the word “reactionaries" covers 
the feudal landowners, bureaucratic 
capitalists, and the right-wing Kuo-min- 
tang and their henchmen. 

Democratic Centralism 
An important feature of the new Chinese 
constitution is that the exercise of state 
power is unified : the doctrine of the 
separation of powers (i.e. of the mutual 
independence of the legislative, executive 
and judicial functions) is explicitly rejected. 
Concentration of political authority is in 
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fact implicit in the principle laid down in 
Art. 2 that “the National People's Con- 
gress, the local People’s Congresses and 
other organs of state practise democratic 
centralism.” This basic principle of 
Marxist constitutional theory has been 
clearly defined by Mao Tsc-tung in 
his book On Coalition Government. Our 
political system, he writes, “is at once 
democratic and centralized; that is, cen- 
tralized on the basis of democracy, and 
democratic under centralized guidance.” 
There are good historical reasons why the 
new China emphasizes the need for a 
powerful centralized authority. Liu Shao- 
ch’i writes, in the Report already quoted: 
“While people are themselves still sub- 
jected to aggression, they cannot fully 
concentrate their will and strength. It is 
precisely for this reason that the Chinese 
people in the past were ridiculed as being 
like Moose sand.' The revolution . . . 
concentrated their whole will and strength 
on building up their state apparatus, 
making it a powerful weapon. The stronger 
the people’s state apparatus, the more 
powerfully it can defend the people’s 
interests, protect the people's democratic 
rights, and assure the building of socialism.” 
The lessons of history suggest that a 
powerful unified state apparatus is likely 
to be more successful in furthering socialist 
construction than in protecting the demo- 
cratic rights (freedom of speech, press, 
assembly, residence, inviolability of the 
home, privacy of correspondence, freedom 
from arrest except by decision of a court) 
set out in Chapter III of the new Con- 
stitution. 

In the Communist view, however, there 
is no incompatibility between centralism 
and democracy. This is first, as Liu 
Shao-ch’i maintains in a passage strongly 
reminiscent of Rousseau on the general 
will, because “the common interests of the 
people and their unity of will are the 
starting point of the work of the People's 
Congresses and all other organs of state” 
so that “it is possible in all these organs of 
state to arrive at political unanimity of the 
people based on democracy.” Second, it is 
because the Communists believe that basic 
like-mindedness will prove the inevitable 


end product of auto-criticism. “If there is 
not full criticism and self-criticism, political 
unanimity of the people can neither be 
achieved nor maintained.” Western 
political theory would rather maintain that 
harmony in society is not found but must 
be made, and that the fundamental task of 
politics lies precisely in making it. On the 
other hand, the assumption of a pre- 
existing harmony that inevitably issues in 
popular unanimity is certainly a con- 
venience for an authoritarian and innovat- 
ing regime. 

The State Structure 

The Constitution vests supreme power 
first in the National People’s Congress 
(elected for a term of four years) and then 
in the State Council, which is the highest 
policy-making and executive body m the 
country, and comparable to our own 
Cabinet The Congress is an unwieldily 
large assembly which meets for a brief 
session once a year. Its principal functions 
are to elect the Chairman and Vice- 
Chairman of the Republic, ratify other 
major appointments, and approve the state 
budget and the national economic plan. 
The posts of Chairman and Vice-Chairman 
are clearly tailor-made for Mao Tse-tung 
and his second-in-command Liu Shao- 
ch’i. The Chairman recommends the 
Premier (the first holder of this office was 
Chou En-lai) and he in turn designates the 
Vice-Premiers, Ministers and Heads of 
Commissions who compose the State 
Council. All these appointments need the 
confirmation of Congress. 

Elections to the first Congress took place 
in 1953-54 and were preceded by an 
administrative regrouping of villages into 
electoral districts and the taking of a 
census (which disclosed the total popula- 
tion as a little under 600 million). Local 
Congresses were elected in an ascending 
hierarchy for groups of villages, towns, 
counties, municipalities and provinces. 
Following an earlier Russian precedent 
designed to increase the weight of urban 
as against rural voters, the big cities 
elected one representative for every 100,000 
electors and the provinces one for every 
800,000 (Electoral Law of March 1, 1953). 
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Only elections to the lowest local Con- 
gresses are direct. The provincial, city and 
hsien Congresses are all indirectly elected, 
in each case by the members of the 
Congresses immediately below them. At 
the lowest level elections arc still often by 
show of hands, the successful candidates 
being chosen from officially submitted lists. 
It is relevant to note that in the first set of 
national elections as many as one quarter 
of the local officials then in office were 
rejected and replaced by popular vote. This 
may not yet be democracy as we under- 
stand it, but it represents a considerable 
advance on anything known in China 
previously. 

No account of the present pattern of 
government in China would be realistic 
which left out the Chinese Communist 
Party, which almost exclusively provides 
the “centralized guidance” for the system 
of democratic centralism already described. 
The organisation of the Party, which now 
has some six million members, follows the 
model of the Communist Party of the 
Soviet Union. Party cadres operate at all 
levels of government, from the lowest 
to the highest. Like the State, the Party also 
follows the principle of democratic central- 
ism, control lying theoretically with the 
National Party Congress and effectively 
with the Central Committee (forty-two 
regular members and thirty-two alternate 
members) and its powerful Political Bureau, 
of which Mao is also Chairman. All 
Party members are expected to carry out 
unconditionally the party line, and lower 
organs of the Party must obey decisions of 
higher Party organs without question. 
In principle, discussions of policy are 
permitted at any level until decisions have 
been reached. 

The Chinese Communist Party 

Although the Chinese Party resembles 
the Russian both in its structure and 
methods of operation, and despite the sur- 
face similarities in the constitutions of the 
two countries, it would be wrong to infer 
either that China is dependent upon Russia 
or that the Chinese Party takes its instruc- 
tions from the Russian. Chinese Com- 
munism developed particularly after the 


late ’twenties, in virtual isolation from 
Moscow. It achieved power as a pre- 
ponderantly peasant party, and often by 
deviating, as well in doctrine as in practice, 
from the accepted Russian or Western 
canons. As author of its own success, it 
remains intensely nationalist in tone, and 
owes a great deal of its strength at home to 
its uncompromising insistence upon the 
recognition, both in spirit and letter, of 
China’s independence and equality of status 
with the other countries of the world, 
including the Soviet Union. 

Communist China’s Legal System 

As different areas of the country were 
occupied by the People’s Liberation Army 
People’s Courts were set up and immedi- 
ately brought into operation. Article 17 
of the Common Programme adopted in 
September 1949 stated: “All laws, decrees 
and juridical systems of the reactionary 
Kuo-min-tang Government designed for 
the oppression of the people shall be 
abrogated. Laws and decrees designed for 
the protection of the people shall be enacted 
and a people's juridical system shall be 
established.” The Organic Law adopted 
at the same time (which served as a 
provisional constitution until 1954) set 
up a Supreme People's Court as the highest 
judicial body of the land, and charged it 
with the direction and general supervision 
of all inferior courts. A People’s Pro- 
curator-General's Office was also estab- 
lished “with supreme supervising powers 
to ensure the strict observance of the 
law by all government institutions and 
public functionaries as well as by the 
nationals of the country.” The right of 
individual persons or popular organiza- 
tions to file charges against state organs or 
civil servants “who violate the law or are 
negligent in the performance of their 
duties” was also written into the Common 
Programme. In these provisions we may 
see a revival of the traditional Censorate, 
nicely acclimatized to the political environ- 
ment provided by a People’s Democratic 
Dictatorship. 

All these measures were confirmed in 
the 1954 Constitution. The Supreme 
Court consists of a President, two Vice- 
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Presidents and fourteen other members. 
Below it, People's Courts exist at provincial, 
county, district and village levels, respon- 
sible both to the People's Congresses of 
their own level and to the Courts immedi- 
ately superior to them. The Supreme 
Procuratorate (as it is called in the official 
English version of the Constitution) has 
its own offices and representatives at all 
levels of government which are (Art. 83) 
“independent and not subject to inter- 
ference by local organs of State.” This 
institution is again reminiscent of the 
old Censorate and of what Sun Yat-sen 
called the “control power” in his doctrine 
of the “five power constitution” (legis- 
lative, executive, judicial, control and 
examination). 

The responsibility of the courts to the 
civil governments of the areas in which 
they function, and the provision for what 
are called “special courts” (Arts. 73 and 
79) to deal (but not exclusively) with 


cases affecting the security of the State, 
indicate the place of the legal system under 
the new regime. The judicial machinery is 
seen primarily as a part of the executive 
power, as an agency for the carrying 
through of government policy. The 
President of the Supreme Court (signifi- 
cantly a woman and not a Communist) said 
when it opened in 1949: “The functions of 
the People’s Courts are (1) to fortify the 
political power of the New Democracy and 
annihilate the reactionary forces, (2) to 
uphold the political, economic and cultural 
institutions of the New Democracy, (3) to 
protect the legal interests of the people, 
and (4) to enforce the newly promulgated 
Labour Law.” 

Special courts played an important part 
in the carrying through of the land reform 
and again, at a moment of national crisis 
(due to the supposed threat of foreign 
invasion from Formosa during the early 
stages of the Korean war), in the trials 
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that led to the execution or preventive 
detention of large numbers of persons 
believed to be disaffected toward the new 
regime. These quasi-judicial proceedings 
were often held in the open air, and at- 
tended by hundreds of people. The 
political and propagandist value, from the 
government’s point of view, of associating 
such large numbers of people with the 
judgments was obvious; but the under- 
standably rough justice dispensed by these 
tribunals has led some foreign critics to 
underestimate the reasonable standards 
normally maintained by the official judicial 
hierarchy. 

A Codification Commission was set up 
in Peking soon after the establishment of 
the People’s Government with eighteen 
members under the chairmanship of the 
jurist Ch’en Shao-yii ; but its task is a heavy 
one and has not apparently been pressed 
with any great sense of urgency. Meanwhile 
legal decisions are based on the judge’s 
sense of justice and on general principles 
acceptable to Communist ideology. 

The year 1950 saw the enactment of three 
laws, all of them clearly fundamental to 
the new society. These were the Agrarian 
Law, the Marriage Law and the Trade 
Union Law. 

Codification and New Legislation 

The Agrarian Law gave formal effect to 
land redistribution already carried out in 
the land reform campaign, instructed 
provincial governments to carry out land 
reform in areas where this had not already 
been done, and gave guidance on such 
matters as the class categories of the rural 
population and the classification of various 
sorts of land (e.g. the estates of overseas 
Chinese, forests, water conservancy land, 
etc.). 

Already in 1949 Article 6 of the Common 
Programme had guaranteed women equal 
rights with men and promised to introduce 
freedom of marriage for men and women 
equally. These promises were made good 
by the Marriage Law which made various 
forms of unfree marriage (the traditional 
arranged child-marriage for example) 
illegal, suppressed the institution of con- 
cubinage, gave husband and wife equal 


rights in the ownership and management 
of family property and in the custody of 
children, allowed divorce by consent or on 
the petition of one party (though not on the 
initiative of a husband while his wife was 
pregnant), and protected the interests of 
children. 

The Trade Union Law established the 
right of workers to join trade unions 
(but without making union membership 
compulsory), imposed on unions the 
obligation to represent workers to manage- 
ment, and to promote policies which would 
develop production in the interest of both 
labour and capital, and laid down for all 
unions certain principles of organization 
and financial accounting 

I .eg a I Practice in Communist China 

When the Communist regime by a single 
stroke of the pen swept away all former 
laws and decrees and the whole judicial 
system of their predecessors, they destroyed 
at the same time the value of the legal 
training and professional experience which 
had been accumulating during the previous 
forty years. As even a legal vacuum is 
abhorrent, the gap was quickly filled by 
party cadres. These men and women —or 
boys and girls as they have seemed to many 
observers, for students were attracted in 
large numbers to this kind of work- 
applied such laws as had been passed, and 
where no written law existed, decided cases 
according to commonsense, considerations 
of social welfare, and general notions of fair 
play. Most visitors who have had an 
opportunity of seeing these courts in action 
have been impressed by the businesslike 
and reasonable way in which cases are 
dealt with. 

Many of the earliest cases occupying the 
People’s Courts were brought by workers 
for wrongful dismissal in the years before 
the “Liberation.” As soon as it became 
clear that the claims of employees against 
employers were not to be indiscriminately 
upheld, the volume of such cases substanti- 
ally decreased. Tenancy cases and land 
disputes have been another frequent 
cause of actions while, for a period after the 
publication of the new marriage law, a very 
large number of divorce cases were brought 
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before these courts for th6ir judgment. 

Simplicity is the keynote of the proceed- 
ings. The plaintiff files a petition on a form 
costing about a penny and a small litigation 
fee is payable as well, except by the very 
poor or in disputes concerning marriage, 
guardianship or labour contracts. Straight- 
forward cases, such as the great majority 
of divorce cases, arc heard by a court 
consisting of one judge, two assessors and 
a court clerk. Statements arc taken from 
both parties. The judge then analyses the 
case, points out the weaknesses on both 
sides, urges the two parties to agree to a 
reconciliation and if that fails, possibly 
after an adjournment, gives his decision. 
Witnesses may be called, or the entire 
court may adjourn to collect evidence on 
the spot. More difficult cases are heard by 
a court consisting of several judges, who are 
required to reach unanimity. If they arc 
unable to do so, they must refer the case to 
a jury of People’s Assessors, who are, in 
fact, representatives of public organizations, 
and who decide by majority vote. Cases 
of greater seriousness will often be 
referred to a higher court, and both parties 
have a right of appeal, if necessary to the 
Supreme Court. Counsel, provided by the 
court itself, are permitted in criminal 
cases. The public arc admitted to all 
hearings, other than those relating to 


military or State secrets and public morals. 

A Mediation Office is attached to all the 
People's Courts in large cities, and indeed 
in all courts compromise settlements are 
encouraged (though not in a spirit of 
“peace at any price” or in violation of 
government policy). In this way an 
institution hallowed by long Chinese 
tradition has been incorporated as part of 
the public judicial system. To some 
extent the Mediation Office provides the 
same service as ttiat performed in our own 
society by the private lawyer who dissuades 
his client from pursuing an action where 
he considers the grounds insufficient. 

The fact that justice through the public 
courts was suddenly made both so acces- 
sible and intelligible to a people accustomed 
to endure almost anything rather than go 
to law has encouraged a spate of litigation 
and placed a heavy burden on China's 
inexperienced judicial officers. In the first 
years of the system arrears accumulated 
and mistakes were made. These are defects 
which time and experience will remove, and 
the Chinese authorities seem to believe that 
a certain amount of unnecessary litigation 
(under the marriage law for example) is a 
price worth paying if in this way confidence 
can be created among the people in the 
ability of the new system to produce social 
justice. 


Test Yourself 

1. What was the “Mandate of Heaven”? 

2. What was the Chinese examination system? 

3. How could a country as large as China be governed by so few officials? 

4. Suggest reasons why the Chinese legal system failed to develop. 

5. What do the Chinese Communists mean by “democratic dictatorship”? 

6. Describe some distinguishing features of the legal system of Communist 
China. 

Answers will be found at the end of the book , 




. ; .**■;> r, y^'s. ■ 


\ 



UNITED NATIONS 

Tfte General Assembly of U.N.O, In the centre sits the President , 0/1 Aw right the Secretary- 
General \ and on the left his Executive Assistant . 





CHAPTER XV 


INTERNATIONAL LAW AND 
INSTITUTIONS 


S o far this book has been concerned with 
the systems of law and government of 
particular states. We now have to examine 
how far these national systems are co- 
ordinated in any wider scheme of organiza- 
tion. 

In the world today government is a 
matter for each nation ; it is carried on in 
about sixty different states, each with its 
own territorial boundaries, and each 
claiming to be independent of outside 
control, claiming, as we commonly say, 
to be a sovereign state. There is nothing 
which can properly be called an inter- 
national government, though we shall see 
that there are some international institu- 
tions which do to a limited extent serve 
as a substitute for one. It seems likely, too, 
for many reasons that government will 
continue to be in the main a national 
responsibility, even if states are induced, as 
it is to be hoped they may be, to give up 
some of the wide liberty of action that 
sovereignty has traditionally implied ; in the 
modern world that has become a dangerous 
anachronism. But sovereignty is an 
ambiguous word which has had many 
different meanings in the past, and states 
will no doubt continue to claim it, even if 
its meaning is modified again. In any case 
the practical question is not one of words, 
but of the ways and means by which 
international relations can be put on a 
better basis. 

No Easy Formula 

For that there is no simple formula. A 
single system of law and government may 
seem an attractive ideal, but the difficulty 
of this way out is that the world is too vast 
and its peoples too different for that to be 
desirable even if it were practicable. Good 
government depends upon the presence of a 
genuine feeling of community among the 
governed, and no such feeling can develop 


when the area of government is too vast, 
and consequently the interests which it has 
to serve are too diversified. 

Even a federal world government, not 
superseding the national governments but 
only exercising certain limited powers 
reserved to it by a world constitution, would 
require a much closer integration of the 
peoples of the world than seems at all 
likely to be realized for ages to come; and 
federation on less than a world scale, 
whatever may be said for it on other 
grounds, would not solve the international 
problem. It would only change the form 
and the number of states, leaving the 
difficulty of co-ordinating their relations 
with one another much as it is today. 

The fact then has to be accepted that 
there is no short cut to an orderly world. 
Clearly, however, that must be the ultimate 
goal, and already some steps have been 
taken towards it though they have not gone 
very far. For there are, as has just been 
said, some international institutions which 
fulfil for the whole body of states, though 
as yet only very imperfectly, some of those 
functions which governments perform for 
individual states. 

The Rise of International Law 

One of these institutions is the system of 
rules for the conduct of states which we 
call international law or the law of nations. 
This had its origin in the fifteenth and six- 
teenth centuries, when the modern state 
system was being formed; and like tjiat 
system it assumes the independence of 
states as its fundamental principle. Of 
course, there were rules and customs which 
states observed towards one another earlier 
than this ; there has been something which 
we can, if we like, call international law 
ever since there have been nations. But 
there were historical causes which prevent- 
ed it from developing earlier in the form in 


oal— l* 329 



330 


INTERNATIONAL LAW AND INSTITUTIONS 


which we have it today. The Middle Ages 
thought of the whole of Christendom as a 
unity; states were not separate and inde- 
pendent; they were members of a larger 
whole. Of course, that unity was never an 
historical fact ; the several parts of Christen- 
dom were often at war with one another, 
and the ecclesiastical and the secular 
powers constantly disputed over the 
authority which each was entitled to 
exercise inside the states. None the less, 
so long as unity was the universally recog- 
nized ideal, so that men felt that the facts 
ought to conform to it even if they did not 
yet do so, a system founded on the prin- 
ciple of independence could not even begin 
to develop. 

“Law of Nature” 

The Reformation shattered the medieval 
ideal of unity, and it did so just at a time 
when some bond between states was 
becoming more necessary than it had ever 
been. The Age of Discovery was giving a 
new impetus to international commerce, 
the Renaissance had made thinking men 
more conscious of the common background 
of European civilization, scientific method 
and invention were awakening a new 
interest; all these things made it impossible 
for men to believe that the complete separ- 
ateness of states, to which political events 
seemed to be pointing, could be the final 
basis of their relations. If those relations 
were to make sense, some substitute had to 
be found for the lost ideal of the Middle 
Ages. 

Men turned to law for the answer, and in 
the mental attitude of the time that was 
inevitable. For the Middle Ages had a view 
of law which has become unfamiliar to us 
today, or at any rate they expressed it in 
language which we no longer use. They 
believed that law pervaded the whole 
world, both physical and moral. God had 
intended His world to be a system of 
order, and it was impossible to believe that 
He could have intended that states should 
be an exception. For all their newly 
recognized independence of one another, 
and despite the fact that secular rulers had 
now become undisputed masters in their 
several states, the nations must be bound 


together by law because it was part of the 
order of nature that they should be. 

Now whether or not we speak of a law 
of nature, as the Middle Ages did, and as 
Greece and Rome had done before them, 
we cannot avoid some such assumption if 
we try to explain why men have a duty to 
obey the law, not international law only, 
but any kind of law. Today we should 
probably express the duty of states to obey 
international law in some such terms as 
these. It is true, we might say, that states 
are independent, that each has a govern- 
ment which is not subject to the authority 
of any other state or group of states. Yet 
no state exists alone; it is constantly being 
brought into all sorts of relations with other 
states, and it cannot help demanding that 
these other states should behave or not 
behave towards itself in certain ways, and 
recognizing in return its own equal obliga- 
tions towards them. Thus, to say that states 
are independent is only part of the truth; 
it is equally true that they arc interdepen- 
dent, and their interdependence is the basis 
of international law. For that law is simply 
the sum of the rights which states have 
gradually come to expect that other states 
will recognize, and of the duties which 
they themselves have come to recognize as 
inseparable from those rights. In ultimate 
analysis its binding force is exactly the same 
as that of any other kind of law; law is 
binding because man, in so far as he is a 
reasonable being, is constrained to believe 
that order and not chaos is the governing 
principle of the world in which he has to 
work and live. 

The Modern System 

The rules which make up the modem 
system have a twofold origin. Some of 
them are based on customary observance, 
and others come from the treaties which 
states make with one another. “Custom,” 
however, when lawyers use the term, means 
more than a mere habit or practice; it 
means a habit or practice which is obliga- 
tory, followed, that is to say, by an indivi- 
dual or a state as the case may be, not from 
mere choice or convenience, but from 
recognition of a duty to act or not to act 
in a particular way. Hence, when the ques- 
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OVERCOMING THE LANGUAGE DIFFICULTY 
Delegates at the General Assembly of the United Nations listen to translations of a speech 
which are simultaneously relayed, as it is being spoken , over a number of circuits in the 
languages of the participating nations , 


non arises, as it often does, whether or not 
a state is legally bound to behave in some 
special way, the international lawyer has 
to inquire whether there is evidence in the 
general practice of states to show that they 
have recognized a binding rule to that 
effect, and this is often a difficult question 
to answer. But the difficulty is not peculiar 
to international law; it occurs in any 
society which is at an early stage of legal 
development as the society of states still is. 
Customary law in fact is a primitive kind 
of law, and in progressive societies it is 
superseded by more satisfactory forms of 
law, by law enacted by legislatures, and by 
law built up out of judicial decisions. This 
has not happened in international law, 
because the society of states has no legisla- 
ture, and its courts have not yet created a 
substantial body of judge-made law, 


though they are beginning to do so. Cus- 
tomary law, therefore, is still an important 
element in international law, but it is 
beginning to be overshadowed by the rapid 
growth of the second element in the system 
that of treaty-made law. 

Treaties 

Treaties correspond to the contracts of 
private law, and like contracts they create 
binding rules only for the states that are 
parties to them. But despite this serious 
limitation on their usefulness, treaties play 
a role in the international system which is 
more important than that of contracts, 
because, in the absence of a legislature, a 
multilateral treaty, that is to say, one to 
which a large number of states are parties, 
serves as a sort of substitute for legislation. 
For instance, it is by multilateral treaties 
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that great international institutions like the 
League of Nations and the United Nations 
are brought into being, and that inter- 
national collaboration is organized in the 
social or economic or other fields. In short, 
treaties, besides their ordinary use as con- 
tracts between states, arc the most useful, 
in fact almost the only, instrument which 
we have for the improvement of inter- 
national law. 

There is a traditional division m the sub- 
ject matter of the law into the law of peace 
and the law of war, and we must consider 
shortly the purposes which each of these is 
intended to serve. The doctrine of inde- 
pendence has always narrowed the field 
of operation of the law of peace. That part 
of the law has had to confine itself to acting 
as a sort of framework within which a 
number of equally independent states can 
exist together in the same world; it tries 
to mark off from one another the spheres 
within which each state shall be free to do 
exactly as it likes. Thus much of it is con- 
cerned with questions such as how the 
territory which' belongs to a particular 
state is to be determined; what the limits 
are to a state's powers in its own territory ; 
what rights it may possess over the sea or 
the air; what reparation it may claim if its 
rights or those of its subjects are infringed 
in another state. 

International Organizations 

These are only a few examples of the 
kind of question to which the law of peace 
gives us the answer, but they will serve to 
bring out a fundamental characteristic of 
the whole system. The restraints which 
international law has hitherto imposed on 
the freedom of states to act as they like are 
slight; they are the minimum that is 
necessary to protect the equal rights of 
other states. It has not yet been allowed to 
develop, as law has done inside most 
modern states, into an instrument for 
promoting the well-being of the whole 
community. There are a few beginnings of 
such a development, as we shall see, but the 
obstacles in the way are great. An inter- 
national law which had the common wel- 
fare of states for its aim would require a 
deeper sense of community than exists at 


present in a world where nationalism is 
still one of the strongest of human emo- 
tions. Moreover, the more deeply inter- 
national law enters into the social and 
economic fields, the more serious are likely 
to become those obstacles to its advance- 
ment which arise from differences of 
national ideologies in those fields. Still, the 
movement away from laissez-faire has 
begun, and the machinery for further 
progress exists in such bodies as the 
International Labour Organization, the 
Economic and Social Council of the 
United Nations, the Food and Agriculture 
Organization, and many others. What is 
chiefly lacking is an international public 
opinion to insist that these instruments 
shall be fully used. 

International Law and War 

But by far the greatest of all the obstacles 
which have hitherto retarded the develop- 
ment of international law is war, though 
when we discuss the altitude of inter- 
national law to war it is well to remember 
that it is not only for international, but 
for other kinds of law as well, that war is an 
unsolved problem. There are still civil 
wars in the world; actually they are much 
commoner events than international wars 
are. Both kinds of war have their origin in 
social friction, between parties or factions 
within the same state in the one case, and 
between whole states in the other, which 
law has failed to eliminate. Not many 
states, if any, can claim that they have 
finally solved the problem that the persist- 
ence of war raises for law, and to condemn 
international law for not having found an 
easy solution for it, when states, with all 
the advantages they enjoy, still find it so 
baffling, is hardly reasonable. 

Early international lawyers assumed, 
almost as self-evident, that the law must 
distinguish between the legal and the 
illegal use of armed force, and, therefore, 
that war, except in certain cases, such as 
self-defence, must be unlawful. But the 
facts were too strong for this view ; it could 
not alter the fact that states were not willing 
to recognize the distinction in their practice, 
and were resolved, whatever the law might 
say, to treat war as an instrument of policy 



LAWS FOR CONDUCT IN WAR 


333 


to be used as and when they pleased. Thus 
war has always confronted the international 
lawyer with a painful dilemma ; he could 
proclaim, as these early writers did, that 
war was only legal for certain specified 
causes, which was to uphold an academic 
view manifestly out of touch with the reali- 
ties of international relations; or else he 
could frankly admit that war is an event 
which unfortunately does occur from time 
to time in the relations of states ; that when 
it occurs it is almost like an event in the 
natural world, neither legal nor illegal; 
but also that it effects a sort of legal trans- 
formation scene, and brings into operation 
certain special rules of the law which do 
not apply in times of peace. 

These laws of war have had two main 
objects; some of them are intended to 
make the conduct of war less inhumane 
than it would otherwise be, and others try 
to regulate the relations between belligerent 
states and the neutral states which stand 
outside the war. 

Humane Laws Versus Military Needs 

They have always attracted a dispro- 
portionate amount of the attention both of 
lawyers and of laymen, and there may 
still be some who think of international law 
as mainly a body of rules which states are 
supposed to follow when they are fighting 
one another. It was the fashion, too, until a 
generation ago for states, on the rare 
occasions when they thought of improving 
international law at all, to give most of 
their attention to the laws of war ; most of 
the conventions which were made at the 
two so-called Peace Conferences of The 
Hague in 1899 and 1907 were not con- 
cerned with the professed object of the 
conferences, but with how states ought to 
behave when they went to war. 

It would be an exaggeration, but not a 
great exaggeration, to say that all these 
efforts to build up laws of war have been 
entirely useless. When the rules do not call 
on belligerent states to sacrifice some 
important military advantage, they have 
often been fairly well observed ; for 
example, rules for the decent treatment of 
the sick and wounded and prisoners, and of 
the civilian inhabitants of occupied terri- 


tory, are of this type. But the totalitarian 
states have shown that even within this 
limited field law is only a frail protection. 
Most of the rules, however, do, or at any 
rate may, require for their observance that 
a belligerent should forfeit some military 
advantage, and that means that we are 
demanding that he should place humanity 
before military success. That is to mis- 
understand the very nature of war, to 
picture it as a sort of game which is played 
for its own sake, and to forget that the 
object of war is always to make the' will of 
one side prevail over that of the other, and 
that nothing but the determination to 
secure victory whatever the cost makes it 
worth while to go to war at all. Time after 
time in the history of war the prohibition 
of new weapons which were regarded as 
peculiarly barbarous has failed. Men tried 
in turn to forbid or to regulate the cross- 
bow, the musket, the bayonet, the torpedo, 
the submarine, poison gas, and the aero- 
plane, and the result has always been the 
same; the new weapon has had to be 
accepted because it was found to be 
effective for the purposes of war. So that 
if we are tempted today to hope that mer'e 
rules of law will help us to control the 
atomic bomb, we shall be deaf to the plain 
teaching of the history of war. 

Belligerents and Neutrals 
Those of the laws of war which concern 
lelations between belligerents and neutrals 
raise rather different considerations. 
Neutrality grew up by way of compromise 
between two conflicting interests, each of 
which could not avoid making certain 
concessions to the other; belligerents 
would have preferred to pursue their aims 
without having to respect the interests of 
the neutrals, and neutrals would have liked 
to maintain in full their peacetime relations 
with both sides and to exploit the oppor- 
tunities which a war often opens for 
specially profitable neutral trading. Natur- 
ally, therefore, the respect which laws of 
neutrality have received in different wars 
has varied with the power of the neutral 
states to make their rights respected, and 
when the neutrals have been weak, as they 
are when a war is world-wide or nearly so 
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they have little effect on the conduct of war. abolished we must be content to build a 

But even if the laws of neutrality had ring fence around the states at war and let 

more chance of being observed than they them fight out their quarrel, without regard 

have in a modern war, their further to the justice or injustice of their respective 

development would still be an anti-social causes, with the minimum of inconvenience 

thing. For the very status of neutrality is to the rest of the world. This is an un- 
founded in the assumption that states as a worthy ideal of international relations, and 

body have no responsibility for the preser- to cling to it would be to despair of the 

vation of peace, that a war is only the future of our civilization, 

concern of the states which happen to be Some account of the procedural side of 
engaged in it, and that since wars cannot be the international system must now be given. 
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In 1920 there was established the first 
standing international court of law, the 
Permanent Court of International Justice 
with its seat at The Hague. But before this, 
states had always been able to settle their 
disputes on the basis of law, if they chose 
to do so, by arbitration, and they had often 
done so. Arbitration is a term that is often 
used loosely and inaccurately, but to the 
lawyer it has a definite meaning. It does not 
simply mean the peaceful settlement of a 


BROUGHT TO BOOK 
A trial unique in history , carried out by 
legal representatives oj the victor Powers 
on the conclusion of the Second World War, 
turned some of the most cruel and pompous 
figures who ever trod the world stage into 
subdued elderly men on trial for their lives. 
This , together with the trial and punishment 
of lesser figures , Belsenite gaolers and the 
like, has established the principle that 
murder and inhumanity , whether effected 
impersonally through subordinates , or per- 
sonally on orders jwm above, shall no longer 
be exonerated by the plea of patriotism and 
national necessity. Responsibility for our 
conduct in war as in peace is now placed 
squarelv on every one of us — where it 
rightly belongs — and it is Jor the individual 
to refrain from commit Wig a barbarity , at 
no matter what cost to himself. Recognizable 
among the prisoners is Goeiing (wearing 
earphones beside the desk). Next to him 
arc Hess and Ribbentrop. 

dispute by any method ; it means a settle- 
ment by a genuinely legal process. A court 
of arbitration differs from a court of justice 
only in the fact that arbitrators are chosen 
by the parties for the purpose of deciding 
a particular case, whereas judges are 
appointed in permanence or for a term of 
years to hear any cases that may be brought 
before them. There is no difference of 
function between the arbitrator and the 
judge; both are equally bound to apply the 
law unless they are specially authorized -by 
the parties to decide the case on other 
grounds, which in practice arbitrators are 
more often asked to do than permanent 
judges are. 

All the same the establishment of the 
Permanent Court in 1920 was a great 
advance. Its very existence is symbolic ; for 
it stands in the eyes of the world as an 
embodiment, or at least a forerunner, of 
the international rule of law. A standing 
court, too, can develop the law from case to 
case in a way that the decisions of arbi- 
trators, whose office ends when they have 
decided a particular case, can never do. 

Under the Charter of the United Nations 
the Permanent Court has been superseded 
by a new court, the International Court of 
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Justice, but the change is little more than a 
change of name. There are fifteen judges of 
this new court, and they must be of differ- 
ent nationalities. They are elected for nine 
years, five retiring every three years. There 
are safeguards to ensure that they shall be 
completely independent ; for instance, they 
can only be dismissed by the unanimous 
vote of their colleagues on the court; 
their salaries may not be reduced during 
their term of office; they enjoy diplomatic 
immunities when engaged on the business 
of the court; and they may not engage in 
any occupation which would be inconsis- 
tent with their judicial office. They are 
elected by the Security Council and the 
General Assembly of the United Nations 
voting separately, and if these two bodies 
should be unable to agree so as to fill all 
the places on the court, any seats left 
vacant are filled by the choice of the judges 
already elected. 

Only states, and not individuals, can 
bring a suit before the court. But there is a 
procedure by which the case of an indivi- 
dual who claims to have suffered some 
injury from a foreign state for which he has 
been unable to get redress can be brought 
before the court if his own state thinks 
fit to take up his cause and make it its own. 
Many of the cases which came before the 
Permanent Court were of this type The 
other most common type of case with 
which the court had to deal was disputes 
as to the interpretation of treaties. 

Voluntary Jurisdiction 

There is an important difference between 
the powers of the International Court and 
those of an ordinary court of justice inside 
a state. The jurisdiction of the international 
Court is not compulsory, but voluntary 
that is to say, a state can only be brought 
before it with its own consent. Clearl> 
this reduces the usefulness of the coun 
very seriously, and the question whethei 
compulsory jurisdiction ought to be con 
ferred on international courts is one of the 
most debated in the whole field of inter 
national law. There are, however, two ways 
in which the voluntary character of the 
court's jurisdiction is qualified to some 
extent A treaty may and often does con 


tain a clause providing that if the parties 
differ as to its interpretation or execution, 
their difference may be taken to the court 
without any further agreement being neces- 
sary; and the statute of the court itself 
contains a clause, commonly called the 
Optional Clause, because a state may join 
the court without accepting this provision, 
under which states recognize the court’s 
jurisdiction as compulsory in all disputes 
of certain specified kinds, of which the 
most important are disputes about the 
interpretation of treaties and about ques- 
tions of international law. This Optional 
Clause has been accepted by many states, 
though some of them have hedged about 
their acceptances by reservations which 
seriously reduce the extent of their obliga- 
tions. Still these qualifications do not alter 
the fact that no action can be brought 
against a state unless it consents to be 
sued ; they only mean that the consent can, 
if states choose, be given in general terms, 
and before an actual dispute has broken 
out. In practice the present state of affairs 
too often means that a state only allows a 
dispute to come before the court when it 
legards it as not very important, when in 
fact it has decided that even if it loses the 
case none of those national interests which 
it regards as vital will be impaired. 

Disputes Tend to be Political 
Nevertheless, there is a real difficulty 
which has to be met by those who advocate 
the compulsory jurisdiction of international 
courts. We may admit that the reluctance 
of states to entrust their interests to the 
risks of a judicial decision is often an abuse 
of the freedom which their sovereignty 
allows them; but this does not alter the 
fact that not every international dispute is 
suitable for judicial settlement, or, as 
lawyers say, is “justiciable.” Many dis- 
putes, and unfortunately most of the more 
serious ones, are political and not legal, 
that is to say, they arise out of a conflict 
of interests and not from a quarrel about 
legal rights ; and a political dispute between 
states is no more likely to be settled satis- 
factorily by a court of law than would be a 
political dispute inside a state. There is 
hardly any real analogy between most of 
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the disputes of states and those of indivi- 
duals within a state, which we assume as a 
matter of course that a court of law will 
settle. The nearest domestic analogy to an 
international dispute is a dispute between 
political parties, or between capital and 
labour, and for the settlement of disputes 
of that kind we do not rely on courts of 
law but on very different methods. We 
discuss, we try to arrange compromises, or 
perhaps we alter the existing law by legis- 
lation. But it would never occur to us to 
use a court of law ; and yet that would not 
be more absurd than to suppose that courts 
can decide all the disputes of states. 

How the Court Works 

Courts then can have only a limited 
function in the maintenance of international 
order; but they are indispensable none the 
less. They cannot decide all, but they can 
and ought to decide many, of the disputes 
of states, and if they are to play their part 
there should be some accepted means of 
distinguishing between disputes which are 
by their nature justiciable, and those which 
are not. It is not easy, but it is not impos- 
sible, to find such a test ; and probably the 
Optional Clause, already mentioned, shows 
the lines on which progress might be 
possible. But until the disputes to which 
judicial settlement is to apply can be 
divided off from those others to which it is 
not, it is likely that states will insist on 
retaining the present voluntary character 
of international judicial settlement. 

No method for enforcing the judgments 
of the International Court is prescribed in 
its statute, but enforcement is not a serious 
question so long as the jurisdiction remains 
voluntary and cases are only submitted to 
the court when the parties have counted 
the cost of a possible adverse decision 
The Charter of the United Nations does, 
however, now provide that if one party 
fails to comply with a judgment, the other 
may appeal to the Security Council, which 
may decide on measures to be taken to give 
effect to it. 

When the court hears a dispute between 
states, it is said to exercise its contentious 
jurisdiction. Besides this it has an advisory 
jurisdiction, under which it may give an 
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opinion, at the request of the Security 
Council or the General Assembly of the 
United Nations, or of any specialized 
agency which has been authorized by the 
General Assembly to request such an 
opinion on any legal question. This 
function was found useful in the League, 
but it needs to be carefully guarded if 
it is not to impair the judicial character 
of the court. It might do so if, for instance, 
the court were to be asked for its opinion 
on some abstract or hypothetical point of 
law, or if it were to give its opinions without 
hearing arguments from all the states 
whose interests may be affected. In prac- 
tice the Permanent Court was scrupulously 
careful in this respect, and as far as possible 
it assimilated the procedure in its advisory, 
to that in its contentious, jurisdiction. An 
advisory opinion, coming from so high a 
source, naturally has a great moral author- 
ity, but as the term implies it has not the 
binding force of an actual judgment. 

Value of International Law 

It is natural to ask what the real value is 
of this system of international law which 
has now been described in outline. Does It 
affect the way in which states behave to one 
another to any serious extent, and what 
prospect, if any, is there that it may be 
developed into a greater force for good in 
the world than it has hitherto been? 
Questions like these are not easy to answer, 
but they are questions on which it is impor- 
tant that intelligent judgment should be 
brought to bear. 

Of course it has to be admitted at the 
outset that states are not yet subject to law 
in a way that is at all comparable to the 
subjection to law of human beings in any 
tolerably well-ordered modern state. On 
the other hand it is easy to depreciate 
unfairly the service that international law 
does already render to the world. For it is 
not true, as is too commonly supposed, 
that states habitually violate its rules, or 
that they make treaties only to break them 
as soon as their obligations become in- 
convenient. Even a slight acquaintance 
with the manner in which foreign relations 
are actually conducted would show that 
that is an overstatement. Unfortunately 
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AN INTERNATIONAL TREATY 

The signing of the Austrian Tieaty in 1955 , under which the occupying powers agreed to 
withdraw their troops Jrom the country. 


most people have no first-hand acquaint- 
ance with such matters, and they form 
their opinions of international law in 
ignorance of many of the relevant facts. 
Generally they only give a thought to it 
when they hear that it has been broken in 
some particularly flagrant way. The busi- 
ness which goes on between one state and 
another often has to be carried on without 
publicity, and much of it also would not be 
of any general interest even if it were made 
public. That is particularly true of most of 
the legal side of foreign affairs, especially so 
long as they run smoothly; except to the 
legal specialist and to the particular 
individuals whose interests it may affect, 
the legal business of states is dull and un- 
exciting. Contrary to what is often sup- 
posed, it is only rarely concerned with 
matters of high politics. Most of it relates 
to matters such as the drafting or the inter- 
pretation of treaties, which deal with an 
almost infinite variety of subjects, non- 
political more often than political, and more 


often of secondary than of first-rate 
importance ; or it concerns such matters as 
the alleged wrong treatment of the person 
or property of the subject of one state in the 
territory of another. So long as interna- 
tional law is dealing with matters of this 
kind, which are important in themselves 
though less important than the great 
political issues which do occasionally arise, 
the system works tolerably well. In normal 
times states do generally respect and 
observe it, and it conduces to the smooth 
running of their relations. 

But when an issue is political, the case is 
different, and the authority of inter- 
national law much weaker. Then there is 
a sort of tacit understanding among states 
that its claim on their allegiance must not 
be pitched too high ; it must not call upon 
them to make any serious sacrifice of those 
interests which they consider vital to them- 
selves. Not that as a rule they openly defy 
the law even then; but they can obstruct 
its operation without doing that, by refus- 
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ing to allow their legal rights to be deter- 
mined by any authority but their own. 

This half-hearted acceptance by states of 
the supremacy of law is, of course, to be 
regretted, yet it will only surprise us if we 
have exaggerated the place of law in 
human society in general. Much the same 
attitude towards law can be seen inside the 
state when great issues of politics or 
economics arise between powerful factions 
or associations. The difference is that in the 
state, when legal methods of adjusting 
cases of friction are recognized to be un- 
availing, we supplement them by political 
methods. The real weakness of inter- 
national law is that these other methods 
are as yet so little developed. We have a 
useful metaphor to express the inter- 
dependence of the different parts of govern- 
ment in the state; we call the state the 
“body politic.” Now law is rather like a 
limb of this body, and not only can a limb 
not do the work of the whole body, but it 
cannot even do its own proper work unless 


it is attached to the body. The misfortune 
of international law is that there has never 
been an international body politic. We 
have tried to make this bodiless limb do the 
work of the whole body, as though law 
could be the whole of government. 

The root of the whole matter is that 
better international organization is an 
essential condition of a better international 
law. But that is only one of the reasons 
which make bet* or organization an urgent 
need today. In the modern world no single 
state can secure the maximum of welfare 
even for its own people unless in many 
matters it brings its own policies into line 
with those of other nations. In social and 
economic matters each state is far more 
sensitive to events in other states, to foreign 
unemployment, for instance, or monetary 
disturbance, or low wage rates, than it was 
when commerce was less varied and com- 
munications slower. In the field of security 
changes in the methods and instruments of 
war have destroyed for most states all 
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The scene in the Palace of Nations at Geneva , in 1955 , when the heads of the governments 
of the “ Big Four" — France , Great Britain , Russia and the United States — met in friendly 
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possibility of single-handed defence, and 
with the coming of the atomic bomb that 
possibility has probably disappeared for 
all of them. Other changes, too, have made 
it more necessary for states to co-operate. 
We have seen how international law grew 
up as a system of laissez-faire , assuming a 
world made up of sovereign states living 
side by side with a minimum of restraints 
on their freedom of action and of co-ordina- 
tion between their policies. That state of 
things was tolerable in times when govern- 
ments controlled only a small part of the 
lives of their citizens, and deficiencies 
in interstate organization could be made 
good by the activities of private organiza- 
tions and individuals operating more or 
less freely across national frontiers. Today 
all governments, some of set policy, and 
others under the compulsion of tendencies 
which they find it impossible to resist, arc 
extending their control into spheres which 
were formerly left to private enterprise, and 
thereby making a defective international 
organization a far more serious handicap 
than it used to be. Reluctantly and slowly 
states are beginning to recognize these 
facts, and to do something about them. 

In the second part of the nineteenth cen- 
tury states began to place on an internation- 
al basis a few government services which it 
was impossible for them to run except by 
co-operating with one another ; they set up 
certain “public international unions,” of 
which the Universal Postal Union, estab- 
lished in 1874, is perhaps the best known 
and the most successful. They dealt with 
such other matters as telegraphs, health, 
copyright, on similar co-operative lines. 

Concert of Europe 

These nineteenth-century experiments 
were all isolated affairs, and states were 
still far from recognizing that co-ordination 
of their policies must be a normal part of 
the business of government. They were all 
concerned, too, with matters in which the 
political element was not very prominent. 
Political issues, which raise far more 
difficult problems, were left to diplomacy, 
to be arranged through the legations which 
states maintain in each other's capitals, or 
at conferences convened to discuss some 


particular matter on which it had become 
urgent to concert a joint policy. When a 
political issue had become so critical that a 
decision of some sort had to be taken in the 
general interest, the Great Powers, acting 
as the so-called Concert of Europe, some- 
times assumed the right to decide the 
question and to impose their decision on 
the smaller powers. Thus the Treaty of 
London in 1839 recognized Belgium as an 
independent kingdom; the Congress of 
Berlin in 1878 rearranged the affairs of the 
Balkans; and the Conference of Algeciras 
in 1906, those of Morocco. The Concert 
often tided Europe through dangerous 
crises, for a serious war has always been 
impossible when the Great Powers were 
able to agree on a common policy. But it 
had no definite constitution or times or 
places of meeting; if it acted, it did so 
because action could no longer be delayed, 
and because there was no more regular 
procedure for dealing with a crisis. The 
Concert in fact was a political arrangement 
and not a legal institution. 

Value of the League 

It was not until after the First World 
War and as a result of its lessons that 
states made their first attempt to create a 
sort of international constitution, within 
which, it was hoped, their relations would 
be carried on in an orderly way. The 
League of Nations which they then set up 
was a great experiment ; and though it did 
not realize the hopes which were placed in 
it, the failure was not due to any defect in 
the original conception. It failed for a 
reason which would have wrecked even the 
most perfectly designed of international 
institutions, the failure of the Great 
Powers to support it whole-heartedly. Of 
the seven world powers or potential 
world powers at that date, one, the 
United States, refused to join it; another, 
the Soviet Union, only came in at a late 
date when it had become almost certain 
that the League was not going to succeed ; 
three, Germany, Italy and Japan, repudi- 
ated after a few years everything for 
which it stood; and the remaining two, 
Britain and France, were never more than 
half-hearted in its support and in any 
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The stairway at the Foreign Office , in Whitehall , up which foreign envoys have carried 
notes of protest and even declarations of war. The office of Foreign Secretary , a parlia- 
mentary appointment , dates from 1782. 
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case could hardly be expected to bear a 
burden which the attitude of the others had 
made so much heavier than they had 
counted on. 

Even so, as a plan for promoting inter- 
national co-operation, the League pro- 
duced results of lasting value From that 
point of view it was simply a convenient 
arrangement for facilitating deliberation 
and discussion, a permanent framework 
for international conferences In the 
nineteenth century each conference had to 
be separately arranged through the dip- 
lomatic channels; it often met with 
insufficient preparation, and dispersed 
without leaving behind it adequate machi- 
nery for putting its decisions into effect. 
The League, on the other hand, was always 
in being, and it was served by a body of 
experienced international civil servants 
who were to prepare its business and to 
carry out the decisions to which a con- 
ference might lead. Unlike previous 
international institutions, moreover, it 
was not a specialized body dealing only 
with one kind of business; it could take 
up any matter which states decided was 
of sufficient common interest to make the 
co-ordination of their respective policies 
desirable. But the promotion of inter- 
national co-operation was only one of 
the purposes for which it was founded. 
The .second, in the words of the Covenant, 
was “to achieve international peace and 
security,” and in this it did not succeed 
Unfortunately, without an assurance of 
peace, the progress which it did achieve was 
necessarily insecure. 

U.N.O. Replaces League 

The United Nations Organization, 
which has now replaced the League, has the 
same purposes; these, indeed, are the two 
purposes at which any attempt to create 
an orderly world is bound to aim. It 
differs from the League chiefly in the 
method by which it proposes to secure the 
maintenance of peace, and perhaps the 
easiest way to understand both the merits 
and the dangers of the new method will be 
to compare the Covenant and the Charter 
in this matter. 

The Covenant did not forbid war in all 


circumstances. It said in the first place that 
any war or threat of war was to be a 
matter of concern to the whole League, 
and that the League would take any action 
about it which was deemed wise and 
effectual. That was vague, but the Cove- 
nant went on to say that if a state resorted 
to war in certain stated circumstances, 
then it would be the duty of all the mem- 
bers to take action against this state in 
defence of the peace, economic action 
in the first place, but, if necessary, military 
action, too. The circumstances in which 
this obligation to take “sanctions” was to 
arise were precisely formulated, but the 
general effect was that if a state went to 
war without first having tried all possible 
means of arriving at a peaceful settlement, 
then it was to be liable to have sanctions 
imposed against it. Thus in theory a war 
might occur to which sanctions did not 
apply, but this was most unlikely, and in 
fact all the wars that did break out after 
the founding of the League were of the 
kind to which sanctions were to be applied. 

Sanctions and War 

Now the distinctive featuie of the League 
plan was that if a state went to war, each of 
the other states had to decide for itself 
whether it had done so “in disregard of its 
covenants,” but neither the Council nor 
any other organ of the League had the right 
to decide whether the test was satisfied. 
All that the Council could do was to try to 
induce the members to adopt a uniform 
policy; the last word remained with the 
members individually. This has often been 
regarded as a defect of the Covenant 
scheme, and it certainly meant that sanc- 
tions would depend on the good faith of the 
members. But then any scheme can only 
succeed if states are willing to honour their 
obligations. Actually the League sanctions 
were only used once, against Italy in 1935, 
and then the fact that each state had the 
right to decide for itself whether it was 
bound to join in them had absolutely 
nothing to do with their failure. If the 
Council had been able to order the members 
to impose sanctions, the result would have 
been exactly the same. 

The great difference between this plan of 
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collective security and the new one of the 
United Nations is that the Security Council 
of the United Nations has been given this 
power of taking decisions for all the 
member states. It has the primary respon- 
sibility for the maintenance of peace, and 
all the members agree to accept and carry 
out its decisions. But the result of giving 
this wide power to the Security Council 
was to raise a very awkward question as to 
the method of voting by which the Security 
Council was to reach its decisions. This 
question did not arise under the League 
plan because the League Council could not 
take decisions for the whole body of 
members. The Charter has answered it by a 
very complicated arrangement which will 
be more easily understood if we first look 
at the constitution of the Security Council. 

Security Council Membership 

There are eleven members ; live are 
permanent, namely, China, France, the 
Soviet Union, the United States, and the 
United Kingdom, and six are elected by the 
General Assembly for a term of two years. 
Each member has one vote, and all deci- 
sions require the affirmative votes of seven 
members; but unless the matter is one of 
procedure, these seven must include all the 
permanent members, although practice 
has shown that an abstention is not 
equivalent to a veto. Procedural questions 
are likely to be the less important questions, 
and they can be decided by the votes of any 
seven members. But the ordinary rule of 
voting is that each of the permanent 
members has the right to veto any decision. 

There is one other exception to the veto 
rule. When the Security Council investi- 
gates a dispute, a party to the dispute 
must abstain from voting. But this is only 
a slight modification of the veto right, for it 
only applies if two conditions are satisfied. 
There must be a “dispute," and the 
Charter distinguishes between an actual 
dispute and a mere “situation" which 
might give rise to a dispute. If the Security 
Council is dealing with the latter, then a 
permanent member, however closely con- 
cerned it may be in the “situation," can 
veto any decision. And it is only if the 
permanent member is a party to a dispute 


that it need abstain; in a dispute between 
other states there is nothing to prevent it 
from using its veto to help one of the 
parties with which it happens to be friend y 
against the other. 

All the elaborate provisions which follow 
in the Charter about the kind of action that 
the Security Council may take if it becomes 
necessary to enforce the peace must be read 
in the light of these veto provisions. When 
it has decided tha< a threat to, or a breach 
of, the peace exists, it may decide in the 
first instance that something ought to be 
done to prevent an aggravation of the 
situation, and it may call upon the parties 
to comply with any provisional measures 
that it deems necessary, without prejudice 
to their rights or claims in the eventual 
settlement. Then it may go on to order 
measures which do not involve the use of 
armed force, such as the interruption of 
economic relations or of communications, 
or the severance of diplomatic relations. 
In the last resort, if measures of this kind 
are not enough, it may take such action by 
air, sea, or land forces as may be necessary , 
to maintain or restore international peace 
and security. 

Use of Armed Forces 

The Security Council itself has no armed 
forces, and these, therefore, have to be sup- 
plied by the individual members. They 
arc to do this under agreements still to 
be negotiated between the Security Council 
on the one side and a member or group of 
members on the other. The members will 
undertake to make available to the 
Security Council armed forces and other 
forms of assistance, such as rights of pas- 
sage over their territories. The numbers 
and types of the forces are to be specified, 
the degree of readiness in which they are 
to be held, and other details, but before the 
Security Council calls upon a member not 
represented on it to fulfil the terms of its 
agreement, it must invite that member, if it 
so desires, to participate in the decisions 
concerning the employment of its own 
contingent. The agreements are also to 
arrange for national air-force contingents 
to be held immediately available in order 
that urgent military measures may be taken 
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if necessary. There is to be a military staff 
committee, consisting of the chiefs of staff 
of the permanent members, to make plans 
for the application of armed force and to 
advise the Council on all questions relating 
to the Council’s military requirements. 
None of these provisions, however, impairs 
the right of a member to defend itself if it 
should be attacked, until the Council can 
take the measures necessary to maintain 
the peace, but any such acts of self-defence 
must be immediately reported to the Coun- 
cil and will not affect its authority or 
responsibility. 

Finally the Charter authorizes the mak- 
ing of regional arrangements for maintain- 
ing peace, and members entering into such 
arrangements are to try to settle their local 
disputes before referring them to the 
Council. But no enforcement action may 
be taken under regional arrangements 
without the authorization of the Council 
except to prevent a renewal of aggression 
on the part of a state which has been an 
enemy of any signatory of the Charter 
during the Second World War. 

Great Powers and the Veto 

Time may show the value of these care- 
fully elaborated provisions for the preserva- 
tion of peace. Clearly the existence of the 
veto means that they cannot be used against 
a Great Power; if the Covenant had con- 
tained similar provisions Italy could have 
vetoed the sanctions of 1935, and, so far as 
the League was concerned, proceeded un- 
disturbed with her aggression against 
Ethiopia. A scheme of collective security 
in which that would be possible hardly 
seems to deserve the name. The privileged 
position of the Great Powers has been 
defended on the supposedly realistic 
ground that to impose sanctions against a 
Great Power would mean the break-up of 
the United Nations in any case, veto or no 
veto. But that is not certain ; and even if it 
were true that none of the powers which are 
now ranked as great could in any circum- 
stances be compelled to obey the law 
against its will, that would hardly be a good 
reason for placing it above the law. There 
seem to be two cases only in which the 
enforcement provisions of the Charter 


could ever be used, and in neither of these 
cases would they be necessary. They could 
be used against a small power, but the 
quarrels of small powers are only dan- 
gerous to world peace when one of them is 
backed by a Great Power, and in that case 
the veto could be brought into play. They 
could be used also against the powers 
defeated in the late war, and probably that 
was the contingency most in the minds of 
the authors of the Charter; but there are 
simpler means of dealing with a revival of 
aggressive tendencies in Germany or Japan. 

The veto is the price that the world has 
had to pay to secure the adhesion of certain 
powerful states to the United Nations. It 
may have been inevitable, but it is a heavy, 
perhaps even a crippling price, none the 
less. It has been justified on the ground that 
when action has to be taken to give effect 
to a decision of the United Nations, the 
main burden must, from the nature of the 
case, fall upon the Great Powers, and they 
cannot be expected to allow this burden to 
be put upon them by others who will not 
share it. But the veto goes far beyond 
anything that a Great Power needs in order 
to protect its own legitimate interests. 
Probably it was assumed that it was only for 
that purpose and in the last resort that it 
would be used. But it can be, and even in 
the short experience of the United Nations 
it has been, used to prevent the Security 
Council from reaching decisions which 
had nothing whatever to do with the special 
interests of the vetoing power, which did 
not call for any action at all to be taken 
by the Security Council, but with which 
that power merely did not agree. 

Further Functions 

The second main organ of the United 
Nations is the General Assembly, which 
consists of all the members of the organiza- 
tion, each having one vote and not more 
than five representatives. It meets annually, 
or, if necessary, more often. It may take 
some of its decisions by a bare majority of 
the members present and voting, but on 
“ ‘important questions” a two-thirds 
majority is necessary, and “important 
questions” include recommendations with 
respect to the maintenance of peace, the 
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Sponsored by the United Nations Educational , Scientific and Cultuial Organizations , a 
trained Indian social worker introduces ideas of health and hygiene to a group of Marathi 
women and children with the help of a radio programme. In many backward regions of 
the world UNESCO is helping the native peoples towards literacy and better citizenship. 


election of the non-permanent members of 
the Security Council and of the members 
of the Economic and Social and of the 
Trusteeship Councils to be mentioned 
later, the admission, suspension and 
expulsion of members, and budgetary 
questions. But these provisions for majority 
decisions are less radical than they may 
appear, for they must be read in the light 
of the kind of decisions which alone the 
General Assembly has the power to take. 
In general its decisions, unlike those of the 
Security Council, cannot impose obliga- 
tions on the member states, and this no 
doubt is the reason why the Great Powers 
have not been given a right of veto on 
them. Its decisions can only be decisions to 
make recommendations of various kinds, 
either to the Security Council, or to a state. 
It may also discuss any matter within the 
scope of the Charter, except that on matters 
relating to the maintenance of peace there 
are provisions to prevent it from encroach- 


ing on the functions of the Security 
Council, and for action needed on any such 
matter it must refer to the Council. But on 
all matters other than those relating to 
security the Assembly is the supreme organ 
of the United Nations. It is to promote 
international co-operation in the political, 
legal, economic, social, cultural, educa- 
tional, and health fields, and to assist in 
realizing human rights and fundamental 
freedoms for all. It is also the financial 
organ of the United Nations, and has to 
approve the budget, and apportion the 
expenses among the members. 

The Charter has also set up two councils 
which are in effect standing committees of 
the General Assembly, the Economic and 
Social Council, and the Trusteeship Coun- 
cil. The Economic and Social Council is to 
study economic and social questions, and 
make recommendations about them either 
to the Assembly, or to member states, or to 
one of the “Specialized Agencies/' that is 
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MR. DAG HAMMARSKJOLD 
The Secretary-General of U.N.O . , a position 
calling for strict impartiality , has , in 
practice , been filled by members of the 
Scandinavian countries. 

to say, certain organizations which have 
been established by inter-governmental 
agreements in the economic, social, cultural, 
educational, health and related fields. They 
include, among others, the International 
Labour Organization (I.L.O.), the Food 
and Agriculture Organization (F.A.O.), the 
United Nations Educational, Scientific, and 
Cultural Organization (U.N.E.S.C.O.), the 
World Health Organization (W.H.O.). The 
work of these “Specialized Agencies,” 
which is a combination on a greatly 
expanded scale of work initiated by the 
League of Nations, though less sensational 
than that of the political organs of the 
United Nations, is perhaps the most per- 
manently valuable development in post- 
war international organization. 

The Trusteeship Council is the body 
through which the General Assembly 
supervises the working of the Trusteeship 
system which now takes the place of 
the Mandate system of the League. It 
approved trust agreements for the following 


territories: New Guinea (Australia), 
Ruanda-Urundi (Belgium), French Camer- 
oons and French Togoland (France), 
West Samoa (New Zealand), British 
Cameroons and Togoland and Tan- 
ganyika (United Kingdom), Japanese 
Pacific Islands (United States), Nauru 
(Australia, New Zealand and United King- 
dom), and Somalia (Italy). The objectives 
are similar to those of the Mandate 
system, namely, to promote the interests of 
the inhabitants of the territories and to 
tram them for self-government or in- 
dependence. Two new features are that 
the administering authority may be either 
a state or states or even the United Nations 
itself, and that a trust territory may be 
designated as a “strategic area,” in 
which case the Security Council and not the 
General Assembly will act for the United 
Nations. The administering authority of a 
ti ust territory must make an annual report 
on the basis of a questionnaire formulated 
by the Trusteeship Council, and the 
General Assembly is to consider these 
reports, examine petitions, and may 
arrange for periodic visits to the territories. 

By I960 a number of the trust territories 
had attained independence. The peoples of 
British Togoland chose in 1957 to become 
part of an independent Ghana. The Frencn 
C ameroons became the independent state 
of Kameroon in 1960. In the same year 
both French Togoland and Somalia 
attained full independence. Plebiscites will 
be held in both North and South British 
Cameroons early in 1961 to decide the 
future of these territories: they may choose 
to join the Federation of Nigeria, or alterna- 
tively to become part of the independent 
state of Kameroon. 

Like the League the United Nations has a 
secretariat; the present Secretary-General 
is a Swede, Mr. Hammarskjold. He must 
make an annual report to the General 
Assembly on the work of the United 
Nations, and he has also been given the 
function of bringing before the Security 
Council any matter which in his opinion 
threatens the maintenance of peace. 
Obviously it is important that members of 
the secretariat should never forget that they 
are international officials, responsible only 
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to the United Nations. The Charter there- 
fore forbids them to seek or receive instruc- 
tions from any government, and the mem- 
bers of the United Nations have undertaken 
to respect their international character. 

It is too early to prophesy whether the 
United Nations will succeed better than the 
League. The handicap of the veto pro- 
visions has already been mentioned, and 
there are other respects in which the 
Charter is a less satisfactory document than 
the Covenant. The Covenant was short 
and informal, it did not cramp the League 
by minute prescriptions about its future 
activities; it gave it the bare outlines of a 
constitution and left most of the details to 
be filled in as experience accumulated. The 
Charter is much longer, and already its 
articles arc raising difficulties of interpreta- 
tion for the lawyers; limiting provisions 
and awkward gaps are showing that the 
attempt to provide for all contingencies has 
failed, as it was certain to do. 

On the other hand, in some respects the 
Charter is a more realistic document than 
the Covenant. Though it contains much of 
the high-sounding but little-meaning verbi- 
age in which states habitually wrap their 
real intentions, its authors clearly knew 
that we are living in a world of power 


politics, and they accepted the fact. The 
United Nations has been born into a world 
whose outlook in international affairs is 
very different from that of 1919. Many 
illusions have been shed since then, and 
that is all to the good. The man in the 
street does not believe today that wars are 
fought to end wars, and he does not regard 
the United Nations, as many people regarded 
the League, as an automatic safeguard of 
future peace. The statesman and the diplo- 
mat again for their part have abandoned an 
equally dangerous opposite illusion which 
many of them held a generation ago. They 
do not now look on international insti- 
tutions as the fad of an eccentric American 
president; they know that the only truly 
realistic view is that they cannot be dis- 
pensed with if our civilization is to survive 
But whether the Charter is or is not a 
better document is after all a secondary 
matter; its terms will not decide the for- 
tunes of the United Nations any more 
than the Covenant did those of the League. 
The United Nations will fail, as the League 
failed, only if states, and especially the / 
Great Powers, treat it as they treated the 
League. 1 ft hey determine that it shall be made 
to work, then, whatever its imperfections, 
it will succeed in its task. 


Test Yourself 

1. What is the connexion between the Reformation and the rise of inter- 
national law? 

2 What are the two sources from which the rules of international law are 
drawn ? 

3. What two functions do treaties perform in international law? 

4. Mention one profound distinction between the function fulfilled by 
international law for the whole body of States and that fulfilled by the 
law of a single State. 

5. What views have been taken at different times as to the legality of war? 

6. What are the two great divisions of the laws of war? 

7. What is the distinction between an arbitrator and a judge? 

8. Mention three important characteristics of the International Court of 
Justice. 

9. What is the fundamental difficulty of conferring compulsory jurisdiction 
on an international court? 

10. What were the two purposes for which the League of Nations was 
founded? 

11. What is the outstanding difference between the system of collective 
security of the League of Nations and of the United Nations? 

Answers will be Jound ai the end of the book. 



GUIDE TO FURTHER STUDY 

Part 1 — The Study of Times Past 


F or our own convenience we keep 
dividing knowledge up into various neat 
compartments. Every teacher does this, 
every scientist, every living man or woman. 
It is an attempt to simplify and reduce to 
“knowledgeable” dimensions the infinite 
complications of the natural world. 

Yet we must never forget that this is an 
artificial process. Every compartment of 
knowledge from the large category to the 
tiny group relates only to one aspect of the 
truth and when we concentrate on the com- 
partment immediately before us — as we 
must in trying to learn about anything— we 
should remember that our view is for the 
moment a one-sided view, and we must 
soon look into the related compartments to 
get a fuller and more balanced picture of 
the whole truth. 

Links With Past and Future 
You could, for example, describe a plant 
in terms of what is growing up before your 
eyes — stem, leaves and flower. But that 
neat compartment tells you only a part of 
the truth about the plant. The roots are 
out of sight and still more important is the 
seed which gave rise to the plant, and the 
surrounding soil containing the elements 
which feed the plant and the water which 
dissolves the elements, and the air and the 
sunlight without which it could neither 
breathe nor grow. In a word, a plant is 
bound by a thousand links to all the cir- 
cumstances of its past and present history, 
and your understanding of the plant will 
expand in proportion as it includes these 
links and grasps them in their relation to 
the plant as one living productive combina- 
tion of circumstances of which the imme- 
diate visible form of the plant is only one 
aspect. 

It may seem to be a far cry from this 
example to our present subject, but this is 
not so. Here we are concerned with human 
institutions — political institutions, forms 


of law and government. To describe these 
institutions as they appear to us who use 
them is like describing only the visible 
aspect of a growing plant. 

It is therefore no accident that, although 
the authors of most of the chapters of this 
book tell us a great deal about the living 
visible aspect of our institutions, they yet 
constantly find it necessary to go back into 
history and try to relate present institutions 
to their origin in the past. This is just as it 
should be. The more you advance in your 
study of political institutions the more you 
will appreciate that they are right. 

A purely descriptive account of institu- 
tions dissevered from their history and 
origin in the past is far from being fully 
informative. It can be highly misleading. 
You cannot understand an institution, 
much less judge it, unless you have know- 
ledge both of the various forces which 
brought it into being, and of the new 
forces which may be influencing its present 
and may modify its future. Briefly, you 
must study the growth in relation to the 
soil from which it sprang. 

Understanding the World We Live In 

A recent writer, A. L. Rowse, in a little 
book called The Use oj History , has put 
very well the reasons for this need of an 
historical approach to the story of the 
present. The prime, though not, he says, 
the only, use of history is that it enables you 
to understand, better than any other dis- 
cipline, the public events, affairs and trends 
of your own time, and what, he asks, can 
be more important than that? For if you 
do not understand the world you live in, 
you are merely its sport and may well 
become its victim. History, he goes on, is 
about human society, its story and how it 
has come to be what it is ; and the know- 
ledge of what societies have been like in the 
past and of their evolution will give you the 
clue to the factors which operate in them 
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and to the motives and conflicts, both 
general and personal, that shape events. 
You are dealing with human nature all the 
time. 

Now it is all-important to remember that 
in the problems of law and government you 
are dealing with human nature all the time. 
However great the temptation to think of 
political institutions in the abstract we 
must refrain from doing so, for the men 
who constructed them did not have a clean 
slate to write on and were influenced by the 
given circumstances of their age and had 
to build with these constantly in mind. 
You can never make a complete break with 
the past or transplant the institutions of 
one mind or age into another without 
greatly modifying them. 

Every revolution in recorded history 
proves that the slate is never wiped clean: 
the influences which shape the new revolu- 
tionary institutions, the customs, traditions 
and character of the people, the wealth or 
poverty of the national resources, the effect 
of climate and geography on the permanent 
national interests, strategic, economic or 
other — all these factors reassert themselves 
and bring some measure of disillusionment 
to those who have supposed that a new 
beginning would mean a new world. 

In short, something which wc may fairly 
call political “gradualism” is not really a 
policy which men are free to accept or 
reject as a matter of free choice; it is a 
course to which, if we try to depart from it 
too suddenly or too far, we are likely to 
be brought back with a jerk which is often 
very painful. 

All the same, although this historical 
approach to the study of law and govern- 
ment is necessary, it carries with it a danger 
against which we have to be on our guard. 
We must not let it lead us into historical 
determinism. 

Like the plant we have our roots in the 
soil of history and are governed by the 
circumstances into which we are born. 
But w r e can do more than enrich the soil 
with our dead bodies for we are more than 
plants, and in making the most of our 
circumstances we often go far to changing 
our environment itself, producing new 
conditions for our successors, unimaginable 


to the most far-sighted of our ancestors. 

History, you see, does not teach us that 
man is merely a passive instrument in the 
grip of forces against which he can do 
nothing; such an idea is as far from the 
truth as the opposite delusion that he can 
cut himself loose from the past at will. It 
does not show us that “as things have 
been, they remain.” On the contrary, it 
shows us that human effort certainly does 
influence human destiny, and that just as in 
our private lives each one of us does, at 
any rate to a large extent, make the bed on 
which he lies by the way in which he 
manages his personal affairs, so as citizens 
we do influence the course of public affairs 
by what we contribute or fail to contribute 
to the life of the community of which we 
are responsible members. 

To Each, His Environment 

The point is, however, that our capacity 
to shape our lives, both personal and 
public, is always limited, though never 
eliminated, by conditions which we do not 
create for ourselves but which we inherit. , 
if, therefore, the student of law and' 
government forms his judgments about 
them without inquiring into the conditions 
which have shaped the institutions in which 
they have come to be embodied, those 
judgments will be of very little value. 
Indeed, the more you advance in your study 
of law and government the less you can 
afford to neglect the history of the subject. 

Again, we learn much about law and 
government from the great books which 
have been written about them in the past. 
But we cannot read those books intelli- 
gently, or separate what is permanently 
valuable in them from what is no longer 
true or important, unless we are aware of 
the circumstances in which they were 
written. For even the greatest of the 
writers of these books was a man of a 
particular age and country, and he natur- 
ally assumed an environment which needed 
no explanation to his contemporaries 
because they were perfectly familiar with it, 
but which is often strangely unfamiliar to us 
of a later age and different land. The more 
you know of his historical background, the 
more intelligible do his ideas i become. 
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To take one illustration about which I 
shall have more to say presently, when 
Plato and Aristotle wrote about law and 
government they were thinking about law 
and government in the Greek city-state or 
polis (from which incidentally we get our 
word “political”), and our word “state” 
is a very imperfect translation of this word. 
The polis was a tiny community according 
to our standard, but to Plato and Aristotle 
it was the normal stage on which to study 
the operation of law and government, and 
all their judgments are coloured by that 
assumption. Many of those judgments 
cannot be applied, and their authors would 
never have intended that they should be 
applied, to the great modern States in 
which we live today. You will find that the 
case is just the same with any other of the 
great authors of the past. They all wrote, 
consciously or unconsciously, with the 
institutions of a particular time and place 
before their minds 

But if we have to make all these allow- 
ances for time and place in reading the old 
writers, you may ask, perhaps, why they 
are still worth reading at all. if they dis- 
covered the answers to important questions 
about the nature of law and government, 
cannot we equally well and more conveni- 
ently learn what the answers are from some 
modem handbook? 

No Final Answers 

Professor Gilbert Murray in a recent 
book, Greek Studies , has given two good 
reasons against accepting that conclusion. 
The first is that questions of philosophy, 
unlike questions of science, are not for the 
most part meant to be settled , they are 
meant to be understood. In political philo- 
sophy, for instance, there is no final answer 
to questions as to the nature of political 
obligation, or the proper relation between 
an individual and the State to which he 
belongs, or the place that law should hold 
in government. You will not be able to 
settle questions such as these, but you may 
learn to understand them and to reject 
answers that are definitely wrong, and the 
best way of doing that is to go through the 
process of thinking the questions over, 
more and more closely, with the help of the 


great minds who have thought about them 
before. 

Professor Murray’s second reason is that, 
in order to see the problems clearly, we 
have to get outside the atmosphere of 
tradition and convention in which all our 
thought is inevitably imprisoned, for, if we 
look at the great permanent problems of 
philosophy only through the glasses of our 
present-day western civilization, we are 
simply hugging our prison walls. The best 
way to rid ourselves of the domination of 
those catchwords and unconscious pre- 
judices which limit the horizons of our 
thinking is to see those problems in a 
different and unfamiliar setting. 

Value of Reading Widely 

So for all these reasons, and for others 
which might easily be added to them, you 
should read widely, and even discursively. 
For the subject of Jaw and government 
overlaps, not only with history, but with 
many other subjects of study, with econo- 
mics, for example, and with ethics and 
psychology, in short with all those subjects 
which deepen one’s insight into the springs 
of human conduct. 

Wide reading, too, is the best safeguard 
against an insidious temptation which 
besets all of us who are attracted by the 
study of politics, the temptation to mis- 
take slogans for serious argument about 
great issues. Most of the terms that the 
student of politics needs to use, words such 
as democracy or imperialism or com- 
munism or fascism, are too often used 
thoughtlessly; they acquire an emotional 
appeal which is always dangerous, and if we 
are not careful they are easily debased into 
mere terms of praise or abuse which we 
apply to those with whom we do or do not 
happen on the whole to agree. It is quite 
impossible to reach sound practical pol- 
itical conclusions unless we analyse the 
meaning of the terms that we use, are 
aware of their historical associations, and 
are on the look-out for those changes of 
meaning which words suffer in different 
times and places. 

Let us pass now from these general 
matters to consider briefly particular books 
that you may find useful to studv 
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PLATO 

Father of philosophy and author of the Socratie dialogues. 


Here will be named a 
variety of books relating to 
the principal subjects dealt 
with in the earlier chapters. 

They are useful to the student 
and will enable him to pursue 
the various aspects which 
interest him most deeply. You 
must not, of course, regard 
the books named as saying the 
last word on their subject, for 
no book list can be compre- 
hensive. Regard them as a 
means of their leading you 
further into the subject, and 
from them you will discover 
other branches and other books 
which you can trace and study 
on your own initiative. Foi 
the sake of convenience these 
further suggestions for ad- 
vanced study have been 
arranged under headings with 
which you are already familiar 
through your present reading; 
first, those books dealing with 
political theory in general; 
secondly, those books dealing with the law 
and government of those particularcountries 
we have been studying, that is to say, with 
their political institutions; thirdly, with the 


books that carry you further into the study 
of international law and the relations 
between states — a study which concerns all 
who wish our race to survive. 


Part 2 — Political Theory 


An American writer, the late Professor 
Dunning, wrote a valuable and compre- 
hensive book on the History of Political 
Theories in three volumes, starting from 
the Greeks and bringing the subject down 
to the second half of the nineteenth century, 
and after his death some of his friends and 
former pupils brought out a fourth volume 
which carries the story on into the early 
years of this century. Only the specialist 
is likely to read through such a big book 
as this, but any student of political theory 
will find it very valuable for reference. It 
gives you a straightforward objective 
account of the course that has been taken 
by men’s ever-changing ideas about politics 
from the time when they first began to 
speculate about them. 


A book on a very different scale, which 
also tries to cover the whole subject, is Sir 
Frederick Pollock’s Introduction to the 
Science of Politics. This is a quite short 
book and the student might well read it as 
his first introduction to the subject. 
Naturally, a book of only 138 pages, as this 
is, can only give a bird’s-eye view of such 
a huge subject, and it was inevitable, too, 
that the writer should deal more fully 
with those parts of the story which inter- 
ested him the most. It is possible that the 
book underestimates the importance of 
medieval political theory, but no other 
writer has tried to cover the whole history 
of politics in so short a space, and not 
many could have done it nearly so well as 
Sir Frederick Pollock did. 
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All serious study of political theory must 
start with the Greeks, and with Plato’s 
Republic and Aristotle's Politics in particu- 
lar. There are many good translations and 
commentaries on both these books ; perhaps 
the most convenient arc two recent ones, 
Dr. Cornford’s translation of The Republic 
and Sir Ernest Barker’s of the Politics. 
As a work of literature The Republic is 
much the greater book of the two, but, as 
Sir Frederick Pollock says of it, it is more a 
brilliant exercise of philosophical imagina- 
tion than a contribution to political 
science. The real founder of political 
science is certainly Aristotle. Plato treated 
the problems of man’s private and public 
life as essentially the same study, but 
Aristotle was the first writer to separate 
ethics and politics, and he wrote a book on 
each of them. Of course, he does not deny 
the close connexion between the two, and 
the connexion was even clearer in the small 
city-state of the Greeks than it is today. 
Still, the two subjects are not the same, and 
to regard the State as merely the individual 
“writ large,” as Plato did, can be ex- 
tremely misleading. 

Experimental Method of Aristotle 

Then again it was Aristotle who showed 
us the only sound method of studying 
politics, which is the inductive or historical 
or experimental method. He does not start 
his exposition, as Plato did, by constructing 
an ideal State out of his own imagination ; 
he knows that while there are “States,” 
there is no such thing in nature as “the 
State,” and he therefore based his work on 
studies which he or his pupils had made of 
no less than 158 actual constitutions of 
Greek cities, of which, unfortunately, only 
one, that of Athens, has come down to us. 
Later writers have not always followed this 
Aristotelian method; Bodin and Montes- 
quieu followed it, but Hobbes, for instance, 
did not, and that is one of his chief defects. 

For a fuller account of what later politi- 
cal theory owes to Aristotle, you will 
find it useful to refer to Professor Dunn- 
ing's History , or the Introduction to 
Sir Ernest Barker’s translation of the 
Politics , or the same writer’s chapter on 
“ Greek Political Thought in the Fourth 


Century ” in Volume VI of the Cambridge 
Ancient History , or Sir Alfred Zimmern’s 
chapter on “Political Thought” in the Leg- 
acy of Greece, or Sir John Myres’s Political 
Ideas of the Greeks. Here it is enough to 
mention one truth of cardinal importance 
that we owe to Aristotle. States are natural 
institutions. They are not something con- 
ventional or artificial that men can either 
have or not have at their choice. Man, 
said Aristotle, is a “political animal”; 
his own nature compels him to live in a 
State because it is only by doing so that he 
can develop his full capacities; the man 
without a polis, the stateless man, Aristotle 
thought, would be either a worthless 
creature or else something more than 
human. This is the truth that Hobbes, and 
all those later writers who have tried to 
explain the State as the product of some 
sort of Social Contract, failed to see. Their 
“natural” man, as Sir Frederick Pollock 
points out, is exactly the kind of creature 
that Aristotle rightly regarded as a monster. 

Aristotle's Politics is a great book, but 
unfortunately it is not an easy one to read. 
In the form in which it has come down to 
us the argument is not well arranged; it 
reads like notes for lectures which may 
have been worked up later into a treatise 
which has been lost. Generally it is much 
better to learn the ideas of a great writer at 
first rather than at second hand, but you 
will get more out of Aristotle if you first 
read about him in some of the books 
mentioned above before you try to tackle 
his own works. 

State and Society 

Something has been said already about 
the importance of never losing sight of the 
background against which a work on 
politics was written, but it may be useful 
to refer more particularly to some of the 
pitfalls into which we may fall when we 
translate the Greek word polis by our word 
“State.” In the very first sentence of the 
Politics Aristotle tells us that the polis 
is a kind of association. The modem State, 
however, cannot be accurately called an 
association ; it is an institution in which we 
organize, not social life in general, but only 
one side of that life, the political. 
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///j? writings have greatly influenced the Christian 
philosophers and authors oj all ages. 


The point is that the Greeks 
did not make the distinction 
between State and society 
which we, at least if we are 
democrats, regard as abso- 
lutely fundamental. The polls 
to them was both; it was a 
comprehensive form of associ- 
ation which contained, or at 
any rate which they felt ought 
to contain, everything which 
the citizen needed for the 
development of his capacities, 
spiritual as well as material. 

Now in modern times the 
failure to distinguish between 
State and society, the belief 
that there are no limits to the 
proper function of the State 
because it can provide of itself 
everything which is necessary 
for the good life, is the 
essence of totalitarianism, and 
in a sense it has to be admitted 
that the Greek view of the 
Stale was a totalitarian one. 

One may properly ask, there- 
fore, why Greek political 
theory is still important to 
us except as a warning of 
something to avoid. The 
answer is that the resemblance 
to modern totalitarianism is 
only superficial, and the explanation of 
that lies in the character of the polis. The 
Greeks could allow the claims of the 
Dolls to extend to the whole of life without 
thereby sacrificing the individual as modern 
totalitarianism does, partly because the 
Dolis was such a small and therefore such 
an intimate society, and partly because its 
government left the citizens extraordinarily 
free to live their own lives. 

This, however, is not the place for a 
defence of the Greeks; the main point to 
remember is the importance of looking at 
their political ideas in their historical 
setting if one is to understand them 
properly. But if you hear the charge 
af totalitarianism brought against the 
Greeks, read Sir Alfred Zimmem’s Greek 
Commonwealth , and especially his very fine 
translation of the famous Funeral Speech 


which Thucydides puts into the mouth of 
Pericles in commemoration of the Athen- 
ians who died in the Peloponnesian War; 
you will then see how little the Greek 
political ideals had in common with the 
fascism of our own times. 

After Aristotle's Politics there is no great 
book on politics for many centuries. This 
lack creates a special difficulty in advising 
the student as to his reading. For the 
absence of any great book does not mean 
that men ceased to speculate about poli- 
tics; it means that to discover what they 
were thinking we often have to go to books 
which were not primarily political in their 
subject matter, and in which therefore the 
political passages are not systematically 
arranged and often not even consistent 
with one another. For instance, to take 
the most obvious illustration, St. Paul has 
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had a tremendous influence on the develop- 
ment of political theory, but he never 
wrote a book about politics, and he 
probably never constructed even for 
himself a thought-out theory of the nature 
of law and government. 

Soon after Aristotle’s death in 322 b.c., 
the whole background of political thought 
was profoundly changed. The polis, 
independent and self-sufficient, ceased to be 
the basis on which that thought was 
founded, for its great days were over and 
the world had entered on a long era of 
world-wide empires. First came the 
empire of Alexander the Great of Macedon, 
who as a boy had been a pupil of Aristotle, 
though he must have forgotten most of what 
Aristotle taught him when he grew up; 
then the Roman Empire followed ; and then 
all through the Middle Ages the two world 
powers which succeeded Rome in the west, 
the Papacy and the Holy Roman Empire of 
Charlemagne and his successors. Thus for 
nearly two thousand years the background 
of political thinking became cosmopolitan, 
and so it remained until the Reformation in 
the sixteenth century of our era, one result 
of which, on the political side, was the 
consolidation of the system of nation 
States in which we live today. 

What We Owe to the Stoics 

The decay of the Greek city-state in the 
age which we call the Hellenistic, that is to 
say, in the last three centuries of the pre- 
Christian era, had some curious conse- 
quences for political theory. The literature 
of that time has been lost, and we know its 
trend only at second hand, through Latin 
writers such as Cicero. But the change that 
occurred seems to have been something 
like this. Law and government had ceased 
to be matters on which the individual could 
exert any influence, and men ceased there- 
fore to speculate about their nature. The 
individual was driven in upon himself; it 
was not as a citizen, as a member of a 
community, that he had to solve life’s 
problems, but as a lonely individual. But 
men did not on that account cease to be 
philosophers, and there developed certain 
philosophic schools which indirectly had 
important effects on political theory. For 


you cannot speculate about the private 
problems of the individual without, at any 
rate by implication, arriving at some views 
about his relation to his State. 

Of these schools the most important for 
our purpose was the Stoic, and it is prob- 
able that we owe to the Stoics three ideas 
of absolutely first-rate importance which 
have influenced all later political theory. 
The first of these is the doctrine that 
fundamentally all men are equal. This 
idea of human equality was altogether 
strange to earlier Greek thought; the 
distinction between Greek and barbarian 
had been as fundamental to the Greeks as 
that between Jew and Gentile was to the 
Jews. So had been the distinction between 
free man and slave; Aristotle had even 
taught that some men were “natural" 
slaves. But the coming of empire broke 
down the exclusiveness of Greek life, and 
spread Greek culture over all the Near East. 
The Stoic philosophers drew the logical 
consequences. Men are equal, they said, 
because nature has given all of them the 
faculty of reason, and those inequalities 
that do actually exist among them are 
artificial perversions of their true nature. 
In the History of Medieval Political Theory 
in the West the brothers Carlyle have sug- 
gested that there is no change in political 
theory so startling in its completeness as 
this. It is the beginning, they say, of a 
theory of human nature and society of 
which “liberty, equality and fraternity" 
is only the present-day expression. It 
undermined the justification of slavery 
which men had previously accepted, and it 
prepared the way for the Christian concep- 
tion of the supreme value of the individual 
soul. When St. Paul wrote that “there is 
neither Jew nor Greek, there is neither 
bond nor free, there is neither male nor 
female; for ye are all one in Christ Jesus," 
he was not preaching a new doctrine; he 
was deepening and giving a religious form 
to a conclusion about human nature at 
which the Stoics had already arrived by a 
process of reasoning, and which they had 
been proclaiming as a truth of philosophy. 
Of course, the world has never come near 
to the realization of this ideal, but, as an 
ideal, it has never since been wholly lost. 
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This Stoic “discovery of the individual/’ 
as it has been called, opened a new chapter 
in the theory both of politics and of morals. 

The second great principle that we owe 
mainly to the Stoics is that of the law of 
nature, that is to say, the notion that there 
exist principles of justice and order which 
man can apprehend through that capacity 
of reasoning with which his nature has 
endowed him. The wise man, the Stoics 
said, will endeavour to regulate his life 
according to the dictates of this law, and 
by it the validity of all human laws is to be 
tested. You may think, when the idea is 
expressed in such bald terms as these, that 
it is a mere commonplace. But it is not 
really a commonplace idea, or, if it is, that 
is because it was taken up into, and has 
been handed down to us by Christian 
thought; as when St. Paul speaks of the 
Gentiles which have no law, but do by 
nature the things of the law, and thus 
“show the work of the law written in their 
hearts.” There is an excellent short account 
of the long and eventful history of the law 
of nature in Chapter II of Sir F. Pollock’s 
collected Essays in the Law . 

Stoicism Versus Epicureanism 

The third trend in later political thought 
which is probably to be traced to a Stoic 
origin also has a long history, but its 
influence has not always been for good. 
It has been explained how the rise of world 
empires led to the political impotence of the 
individual and drove him in upon himself. 
Philosophers ceased to speculate about 
forms of law and government and their 
interest turned to ethics in preference to 
politics. The Stoics did not deny that, as 
things were, government was a necessity, 
and they did not teach, as another school 
of philosophers, the Epicureans, did, that 
the good man should stand aloof from 
public affairs; but they did hold that 
government had only been made necessary 
because men had departed from the con- 
dition in which nature had intended them to 
live. Government, therefore, was not part 
of the true order of nature, but something 
conventional or artificial. Here again 
Christianity picked up the thread, for you 
can easily see how almost exactly this 


Stoic doctrine chimes with the Christian 
doctrine of the Fall of Man, with the 
belief that it is man’s sinfulness that has 
made the restraints of government neces- 
sary to him. This view of the nature of 
government became one of the leading 
ideas in the thought of the fathers of the 
Christian Church, in particular of St. 
Augustine. There is a convenient transla- 
tion of St. Augustine’s City oj God in 
Everyman’s Library, with an introduction 
by Sir Ernest Barker. 

Influence of the New Testament 

You would find it an interesting and 
instructive task to examine those texts of 
the New Testament which have some 
political bearing, for every one of these 
has had an enormous influence on later 
thought. One or two of these texts have 
been referred to already in this Study 
Guide, but here are some others obviously 
having implications for the theory of 
government which deserve to be examined. 
When, for instance, Christ answered the 
Pharisees with the words: “Render unto 
Caesar the things that are Caesar’? and 
unto God the things that are God’s* ; was 
he, as has been suggested, repudiating all 
doctrines of political absolutism? Or 
when St. Paul described “the powers that 
be” as “ordained of God,” and St. Peter 
commanded us to “Be subject to every 
ordinance of man for the Lord’s sake,” 
were they proclaiming a duty of obedience 
to all government however bad ? You will 
find these and other texts discussed in a 
chapter on “The Political Theory of the 
New Testament” in the first volume of the 
Carlyles’ History of Medieval Political 
Theory already mentioned, and this or a 
good commentary will help you to 
compare the circumstance? which were in 
the minds of the original writers, especially 
St. Paul, with the meanings that have been 
read into them and the inferences which 
have been drawn from them in later politi- 
cal controversy. 

We have dwelt very briefly on these 
trends of Stoic-Christian thought because 
they were destined to become dominating 
ideas in political theory for more than a 
thousand years, and even today their force 
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is by no means spent. You can see what a 
great departure they mark from the teach- 
ing of Aristotle, especially from his view 
that the State is “natural" because it is 
a necessary condition for a full human life. 
The perennial problem of political philo- 
sophy has always been how to reconcile 
freedom with authority, the claim of the 
individual to develop his own personality 
to the full and to regard the State as 
something which exists for him and not 
vice versa with the restraints that society 
inevitably imposes on him through the 
State. There can be no permanently valid 
solution of this problem; each generation 
has to solve it for itself in the light of the 
circumstances of its age But Greek specu- 
lation, as we have seen, had tended to 
exaggerate the claims of the State on the 
individual, and the Stoic-Christian tradi- 
tion often undervalued them. It is one of 
the most valuable legacies of medieval 
thought that it was feeling its way to a true 
balance between these opposite tendencies. 

For all this long period the standard 
authority is the Carlyles’ History, already 
mentioned. It is a great work, in six 
volumes, to which one of its authors. Dr. 
A. J. Carlyle, devoted almost the whole 
of the working years of a long lifetime. 
Naturally it contains a great deal of detail 
about the writings of medieval authors 
which only the specialist will be able to 
appreciate, but the authors never allow this 
to obscure the main threads running 
through the story. Every now and then 
there are chapters in which these are 
summed up, so that even the inexpert 
student can see without much difficulty 
where history is leading him. 

View of St. Thomas Aquinas 

The book begins with an account of the 
antecedents of medieval political thought, 
tracing the contributions severally made to 
it by the Stoics, by the Roman lawyers, 
by the New Testament, and by the Fathers 
of the early Church. Then it guides you 
through the very complicated early medie- 
val period, and leads up to the great change 
which took place in the thirteenth century 
with the rediscovery of Aristotle’s works 
and the fusing into one great system of the 


two currents of thought, the Stoic-Christian 
on the one hand and the Aristotelian on 
the other. 

This was mainly the work of St. Thomas 
Aquinas, a selection from whose writings is 
published in Everyman’s Library. He 
reasserted once more, after it had been 
forgotten for more than a thousand years, 
the Aristotelian principle that the State 
is the necessary form of a full human life 
and not merely an institution needed by 
man because of his fall from a state of 
primitive innocence. But even the great 
authority of St. Thomas could not prevent 
the opposite notion of the State as some- 
thing conventional and unnatural from 
recurring in many later writers. It raises its 
head again in writers like Hobbes and 
Locke and other exponents of the social 
contract theory of the State, and something 
very like it reappears as late as the nine- 
teenth century in the “police State’’ of 
Herbert Spencer. 

Theories of the Middle Ages 

A much shorter book than the Carlyles' 
History and a very useful little book is 
Professor d’En troves’ The Medieval Con- 
tribution to Political Thought . This con 
tains a useful note about the literature ol 
the subject and refers you to a few of the 
best and most accessible books and articles 
You might also refer to Professor E. F 
Jacob’s chapter on political thought in The 
Legacy oj the Middle Ages , and to the 
chapters on the same subject by W. H. V. 
Reade and Professor H. J. Laski in the 
Cambridge Medieval History , Vols. VI and 
VIII. A very useful book for the later part 
of the period is also J. N. Figgis’s From 
Gerson to Grotius. 

It is dangerous to generalize about the 
thought of a period so long as that of the 
Middle Ages as though all men thought 
alike. But in general it is true to say that 
medieval thinkers proclaimed two vitally 
important truths about politics which we 
have been in danger of losing in the modern 
world and which it is essential that we 
should recover. These are that the 
authority of the State is always a limited 
authority, and that the supreme authority 
in the State is, or ought to be, the law. 
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ST. THOMAS AQUINAS 

St. Thomas's greatest work , the “ Summa Theological 
is one of the outstanding philosophical writings of the 
Middle Ages. He endorsed the views of Aristotle and , 
with the Greek philosopher , held that the State is neces- 
sary for the development of a full human life. 


There is a close connexion 
between the two ideas, but 
let us consider each of them 
separately. 

The Middle Ages were pro- 
foundly anti-totalitarian. They 
could not be otherwise, be- 
cause authority was in fact 
everywhere divided between 
the two powers, the spiritual 
and the temporal. The long 
conflict between the Papacy 
and the Holy Roman Empire, 
disastrous as it was in so 
many other respects, did at 
least prevent totalitarianism 
from raising its ugly head. 

Men might dispute endlessly 
about the respective spheres 
of the two powers, but they 
were agreed in assuming as 
beyond question that the social 
order must find room for both, 
and therefore that neither of 
them could claim the whole 
of a man’s allegiance. It 
is only after the Reformation, 
leading as it did to the extru- 
sion from some States and the 
weakening in others of the 
independent power of the 
Church, that the age of abso- 
lutism begins in the seven- 
teenth century, and such ridi- 
culous doctrines as that of the 
divine right of kings begin to be 
unequivocally asserted. The Church, of 
course, had not been fighting for liberty, 
but none the less its fight was one of the 
factors which fostered the development of 
modern conceptions of liberty. In the 
Middle Ages it was impossible for men to 
feel that the merely political organization of 
social life could satisfy all the needs of 
their nature. 

The supremacy of law meant that it was 
law that limited and defined the right of the 
ruler. A particular ruler might, and of 
course often did, behave arbitrarily, but he 
could not claim that it was the law that 
entitled him to do so, because by common 
consent it was law that made the ruler and 
not, as later notions of absolute sovereignty 


proclaimed, the ruler that made the law. 
In fact the Middle Ages did not look on 
law as something that anyone had deliber- 
ately made, but rather as a scheme of rights 
and duties which somehow embodied those 
ideas of what was just and proper which 
had been handed down in the community 
from earlier times. 

The modern counterpart of this medieval 
idea of the supremacy of law is a consti- 
tution, though there are, of course, impor- 
tant differences. The written constitution 
typical of most States today — with the 
exception of Britain — is more than an 
inherited body of thought; it is normally 
a written document formulating in precise 
terms the main ideas and precepts which 
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is by no means spent. You can see what a 
great departure they mark from the teach- 
ing of Aristotle, especially from his view 
that the State is “natural” because it is 
a necessary condition for a full human life. 
The perennial problem of political philo- 
sophy has always been how to reconcile 
freedom with authority, the claim of the 
individual to develop his own personality 
to the full and to regard the State as 
something which exists for him and not 
vice versa with the restraints that society 
inevitably imposes on him through the 
State. There can be no permanently valid 
solution of this problem; each generation 
has to solve it for itself in the light of the 
circumstances of its age. But Greek specu- 
lation, as we have seen, had tended to 
exaggerate the claims of the State on the 
individual, and the Stoic-Christian tradi- 
tion often undervalued them. It is one of 
the most valuable legacies of medieval 
thought that it was feeling its way to a true 
balance between these opposite tendencies. 

For all this long period the standard 
authority is the Carlyles’ History, already 
mentioned. It is a great work, in six 
volumes, to which one of its authors, Dr. 
A. J. Carlyle, devoted almost the whole 
of the working years of a long lifetime. 
Naturally it contains a great deal of detail 
about the writings of medieval authors 
which only the specialist will be able to 
appreciate, but the authors never allow this 
to obscure the main threads running 
through the story. Every now and then 
there are chapters in which these are 
summed up, so that even the inexpert 
student can see without much difficulty 
where history is leading him. 

View of St. Thomas Aquinas 

The book begins with an account of the 
antecedents of medieval political thought, 
tracing the contributions severally made to 
it by the Stoics, by the Roman lawyers, 
by the New Testament, and by the Fathers 
of the early Church. Then it guides you 
through the very complicated early medie- 
val period, and leads up to the great change 
which took place in the thirteenth century 
with the rediscovery of Aristotle’s works 
and the fusing into one great system of the 


two currents of thought, the Stoic-Christian 
on the one hand and the Aristotelian on 
the other. 

This was mainly the work of St. Thomas 
Aquinas, a selection from whose 1 
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Theories of the Middle Ages 

A much shorter book than the Carlyles* 
History and a very useful little book is 
Professor d’Entreves* The Medieval Con - 
tribution to Political Thought. This con 
tains a useful note about the literature ol 
the subject and refers you to a few of the 
best and most accessible books and articles 
You might also refer to Professor E. F. 
Jacob’s chapter on political thought in The 
Legacy oj the Middle Ages , and to the 
chapters on the same subject by W. H. V. 
Reade and Professor H. J. Laski in the 
Cambridge Medieval History , Vols. VI and 
VIII. A very useful book for the later part 
of the period is also J. N. Figgis’s From 
Gerson to Crotius. 

It is dangerous to generalize about the 
thought of a period so long as that of the 
Middle Ages as though all men thought 
alike. But in general it is true to say that 
medieval thinkers proclaimed two vitally 
important truths about politics which we 
have been in danger of losing in the modern 
world and which it is essential that we 
should recover. These are that the 
authority of the State is always a limited 
authority, and that the supreme authority 
in the State is, or ought to be, the law. 




358 


GUIDE TO FURTHER STUDY 



MACHIAVELL1 (1469-1527) 

His work , “77/e Prince ,” is an analysis of the methods 
whereby an ambitious man may rise to power — and the 
powerful man retain it. He is perhaps the most unscru- 
pulous of political theorists prior to the twentieth century. 


the nation has deliberately 
decided to accept and main- 
tain, and it owes its validity 
not to custom and tradition 
but to a definite act of creation. 

Moreover, the medieval con- 
ception of an unenacted fun- 
damental law as the basis of all 
political organization was re- 
inforced by, and indeed came 
to be identified with, the philo- 
sophical conception of the law 
of nature which, according to 
St. Thomas Aquinas, was 
simply that part of the divine 
law which had not been 
revealed, but which man could 
discover for himself by the use 
of the power of reasoning 
with which God had endowed 
him. The Middle Ages be- 
lieved, as Professor D’Entrcves 
puts it in The Medieval Con- 
tribution to Political Thought , 
that “authority, whatever its 
origins, its forms or its aspects, 
has in itself some element 
that never is and never can be 
merely human; that therefore 
the exercise of power is a 
source less of rights than of 
duties, and obedience is due 
less to man than to principles ; 
that it is the subservience to 
the divine order of justice which alone can 
legitimate political rule.” One of the 
most interesting developments of recent 
political speculation is a growing realiza- 
tion of the need to recover for the modern 
world and to reformulate in modem 
terms, not necessarily of course theological, 
the elements of permanent value which 
were contained in this conception of the 
law of nature. 

The development of political theory in 
the centuries between the Greeks and the 
modern world has here been treated at 
some length partly because the importance 
of this period is often underestimated, 
and partly because it is a difficult period for 
the student to find his way through unaided. 
The difficulties of a study guide to the post- 
medieval theory are different; they lie 


mainly in selecting from the vast and for 
the most part easily accessible literature a 
few books which the student is likely to 
find the most useful. Machiavelli’s The 
Prince (1513) may be said to mark the real 
breaking away from the medieval views of 
political theory. Whether Machiavelli 
deserved the obloquy which has made his 
name a byword for bad faith and lack of 
all moral principle is still a controversial 
question. There is no doubt, however, that 
his book, The Prince , completely banishes 
all ethical considerations from the art and 
practice of politics, and makes its own 
appeal to minds capable of agreeing with 
such moral expediency as he shows. 

A translation of it is published in the 
Oxford World’s Classics. 

In studying modem political thought 
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you will probably find it useful to start 
with some of the books which survey the 
field historically. In that way you will see 
which are the important writers about 
whom you may wish to learn more. For 
instance, there are three useful little books 
in the Home University Library on 
Political Thought in England ; From Bacon 
to Halifax , by G. P. Gooch, From Bent ham 
to J. S. Mill , by W. L. Davidson, and 
From Spencer to the Present Day , by Sir 
Ernest Barker. 

Here, however, is a short list of the books 
which have most powerfully influenced the 
development of modern thought about the 
State. Bodin’s Republic (1576) contains 
the first clear statement of the doctrine of 
sovereignty, but about this it is not neces- 
sary to repeat here what has been said in 
the first chapter of this book. Unfortunate- 
ly there is no modern edition of Bodin’s 
work. You will find a good discussion of 
his meaning and importance in Mcllwain’s 
Constitutionalism and the Changing Woi Id , 
which, incidentally, is also one of the best 
books written recently about politics. 

Hobbes’s Leviathan (1651), mentioned 
in Chapter I, is, in spite of all its faults, 
one of the greatest books about politics 
ever written. There are convenient modern 
editions of it, one with an introduction by 
Pogson Smith, another in Everyman’s 
Library, and the most recent has an intro- 
duction by M. Oakeshott. Strauss’s 
Political Philosophy of Hobbes contains a 
discussion of Hobbes’s doctrine. 

Locke’s Two Treatises on Civil Govern- 
ment (1690) is also published in Everyman’s 
Library, and there is also a recent edition 
with an introduction by J. W. Gough. This, 
too, is one of the really important books. 
Aaron’s John Locke has a chapter on 
Locke’s political philosophy. 

Montesquieu and Rousseau 

Montesquieu’s Spirit oj the Laws (1748) 
is more a pioneer work of sociology than a 
work of political theory, for he was an 
investigator of political phenomena rather 
than a philosopher. He was interested in 
the effects on a people’s laws of climate and 
environment, of their manners and morals, 
of economic factors. He thought that 


political liberty is best safeguarded by a 
system of separation of powers, that is to 
say, by a system under which the legisla- 
tive, the executive, and the judicial powers 
in a State are exercised by different organs 
so that each can act as a check and balance 
on the others. He was led by his study of 
the English Constitution, which he greatly 
admired, to conclude that we had reached 
this desirable condition, but in this he was 
deceived by temporary circumstances which 
were soon to be superseded. Today the 
American Constitution, as you have been 
told in earlier chapters, does largely con- 
form to Montesquieu’s pattern, but the 
British, chiefly because of the cabinet 
system, does not. 

Rousseau's Social Contract (1762) is the 
next work of outstanding importance, and 
something has been said of this, too, in 
Chapter I. There are many English trans- 
lations and commentaries on this book, 
including a big edition of Rousseaus 
Political Writings by C. E. Vaughan, a 
translation in the Everyman’s Library, with 
an introduction by G. D. H. Cole, and The 
Meaning o) Rousseau by E. H. Wright. 

Hegel and Nineteenth-century Liberalism 

The nineteenth century was a period of 
very important and diverse movements in 
political thought, and you might note first 
the influence of the German Idealist school 
and especially of Hegel. Hegel’s Philosophy 
of Right has been translated by Professor 
T. M. Knox, but unless you are a professed 
philosopher you will not be able to make 
much of it by reading it for yourself. 
Hegel took over from Rousseau the organic 
theory of the nature of the State; only in 
the State can man realize his freedom. 
He exalted the State in mystical terms of the 
wildest extravagance; it is “this veritable 
god”; and since between States there can 
be no judge, only war can settle their 
differences, a conclusion which Hegel saw 
no reason to regret. Unfortunately his 
influence has been deep and lasting. When 
he spoke of “the State” he really had in 
mind the Prussian State, and his glorifica- 
tion of nationalism and militarism makes 
him one of the intellectual forerunners of 
the exponents of Nazism. 
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The English idealists of the later nine- 
teenth century were much influenced by 
Hegel, but they avoided his worst extrava- 
gances. T. H. Green’s Principles of Political 
Obligation , a notable work of this school, 
though not easy reading, even succeeded in 
combining Hegelian influence with the 
outlook of nineteenth-century liberalism. 
You should read, however, the very valu- 
able exposure of the dangerous tendencies 
implicit in the whole idealist conception of 
the State which is given in L. T. Hobhouse’s 
Metaphysical Theory of the State, one of 
the wisest and most readable books on 
political theory of recent years. 

Utilitarianism was mainly an English 
movement inspired in its beginnings by the 
works of Jeremy Bentham towards the end 
of the eighteenth century. The utilitarians 
were more interested in the practical prob- 
lems of government than in theories about 
the State, and they were a powerful influ- 
ence in stimulating the reforms of the early 



JEREMY BENTHAM 

He advocated “ the greatest good for the 
greatest number ” as the highest practical 
aim of government . 


nineteenth century. Dicey’s Law and 
Opinion in England gives a good account of 
this influence. Of the utilitarians themselves 
you should read J. S. Mill’s Liberty (1859), 
and his Representative Government (1861). 
They are published in the Everyman's 
Library, and there is also a recent edition 
with an introduction by R. B. McCallum. 
Mill held, as all the utilitarians did, that 
social well-being is the proper end of all 
government, but that the test of any parti- 
cular government lies in the quality of the 
individuals which it produces. He thought 
that the only legitimate purpose of the 
exercise of power over the individual is to 
prevent harm to others. Mill was right to 
emphasize the supreme importance of the 
individual, but it does not follow, as he 
seems to have thought, that it can best be 
protected by the principles of individualism. 
He underestimated the measure in which 
men are socially dependent, one on an- 
other. Henry Sidgwick, whose work. Tie 
Elements of Politics , was the standard text- 
book a generation ago, was of Mill's 
school of thought. 

Lastly, among the nineteenth-century 
movements one is not likely to forget today 
the origin of revolutionary communism 
in the Communist Manifesto of Marx and 
Engels in 1848, with its doctrine that 
“hitherto every form of society has been 
based on the antagonism of oppressing and 
oppressed classes.” You can read this in 
either of two useful collections of docu- 
ments illustrating modern political ten- 
dencies, Oakeshott’s Social and Political 
Doctrines of Contemporary Europe , or 
Zimmern’s Modern Political Doctrines. 

Modem Views on the State 

The political literature of our own 
generation is so vast that any selection is 
very arbitrary. Two books, however, that 
should certainly be read are Maclver’s The 
Modern State and Barker’s Reflections on 
Government. Mclver’s book is particularly 
good on the relation of the State to other 
associations, on the place of force in 
government, and on the social purposes 
which the State exists to promote. Barker’s 
book is more discursive. It is a fascinating 
summary of his thoughts on the problems 
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KING'S JUSTICE 

In early medieval law the king's court was one over which he himself presided, hi this manu- 
script painting we see him , with the symbols of spiritual and temporal power grasped in 
either hand , among his judges. Justice has been administered and the criminal is hung. 


of democracy, and the alternatives to 
democracy offered by the single-party 
State in its three manifestations of Bolshe- 
vism, Fascism, and Nazism, on the parts 
respectively played in the British system by 
political parties, the Electorate, Parliament, 
and the Cabinet, and on methods by which 
the superficial conflict in democratic 
theory between government by discussion 
and the rule of the majority can be recon- 
ciled. 

Laski's Grammar of Politics is also a 
book which you cannot afford to neglect ; 
though you may wonder whether he would 
still say, as he did when writing it in 1925, 
that “for Western Europe at least, demo- 
cratic government has become a common- 
place beyond discussion.” For there is no 
doubt that today democracy is on the 
defensive, and it is very necessary that its 
champions should be able to give reasons 
for their faith. In this connexion read 
Lord Lindsay's Modern Democratic State. 
It deals with democracy not as a theory or 
ideal of government, but with the historical 
factors, the “operative ideals” as the author 
calls them, which have led to the develop- 
ment of a distinctive type of State in 
Western Europe, North America, and the 


British Dominions. Thus it combines in an 
instructive way the philosophic and the 
historical approaches to an understanding 
of the system under which we live today. 
In a second volume Lord Lindsay intends 
to deal with the actual working of the 
modern demociatic state. Two other useful 
little books on democracy are R. V. 
Lennard’s Democracy , and C. K. Allen's 
Democracy and the Individual , the burden 
of which is that democracy will only be 
able to meet the challenge which confronts 
it if it can produce men who think less of 
their own claims on the community and 
more of the claims of the community on 
themselves. One of the dangers of the 
modern social service State is that it tempts 
us to forget that the State cannot be a 
sort of universal Santa Claus showering 
presents upon us without also receiving 
our service. In the last analysis, whatever 
service the State renders us is paid for by 
the wealth which we ourselves produce. 

Lastly, you might investigate a book 
which does not profess to be a book about 
politics, but which is full of good sense 
about politics as well as about other things. 
It is called The English Way and the 
author is a Frenchman, Pierre Mai I laud 


362 


GUIDE TO FURTHER STUDY 



BUCKINGHAM PALACE 

The London home of the reigning sovereign of Great Britain seen through the eyes of an 
early nineteenth-century artist. The palace was built in 1703 and bought by George III in 1762. 


Part 3 — Political Institutions 


1. Britain 

British law and government is such a big 
and complicated subject that we must not 
expect to find any single book covering the 
subject with any approach to completeness. 
The most comprehensive single work, The 
Government of England , by A. L. Lowell, 
formerly President of Harvard University, 
was written in 1908, that is to say, before 
the immense increase of government 
activity and the development of subordin- 
ate legislation and administrative jurisdic- 
tion which had their beginnings in the great 
social reforms introduced by the Liberal 
Government of Mr. Asquith which took 
office in the same year. It is, moreover, 
primarily concerned not with the law of the 
constitution, but with political and adminis- 
trative organization, and at a time when the 
country was still governed by a combina- 
tion of landowners and professional and 
business men, and before the Labour Party 
had begun to be a strong force even in local 
government. Yet the antecedents of the 
present system are so important that the 
book remains indispensable; it has cer- 
tainly not been replaced. 

An even earlier classic, Walter Bagehot’s 
English Constitution , is also indispensable 
as an analysis of political organization 


though it dates from a period before the 
Reform Act of 1867 had started the process 
of democratization. On this side the mod- 
ern classics are Sir Ivor Jennings’s books 
on Cabinet Government and on Parliament. 
Shorter books arc The British Constitution , 
also by Jennings; one on Parliament in the 
Home University Library, by Sir Courtenay 
Ubert, who wrote with the great authority 
of one who had been chief parliamentary 
draftsman and was at the time Clerk to the 
House of Commons; and two very recent 
and readable little books. The Purpose of 
Parliament , by Quintin Hogg, and Thoughts 
on the Constitution , by L. S. Amery. There 
is no adequate account of central adminis- 
tration ; and probably the best advice that 
can be given to the beginner is to supple- 
ment Lowell with Herman Finer ’s Theory 
and Practice of Modern Government , though 
this is a comparative work ranging over 
other systems besides the British and Our 
Parliament , by S. C. Gordon is also well 
worth reading. Another book is Herbert 
Morrison’s Government and Parliament. 

On local government the best books are 
probably Jennings’s Principles oj Local 
Government Law , and a volume in the 
Home University Library, Local Govern- 
ment. which is concerned more with prac- 
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tice than with law, by Sir John Maud, now 
the Permanent Secretary to the Ministry of 
Fuel and Power. A fuller textbook is 
Hart’s Introduction to the Law of Local 
Government and Administration or The 
English Local Government , by J. H. Warren. 

No clear line can be drawn between 
politics, administration and law; and 
though it is perhaps best to start with books 
describing the two former, those on con- 
stitutional law usually contain much which 
is not strictly speaking law. A leading 
students' textbook is Wade and Phillips’s 
Constitutional Law , which has a good 
skeleton bibliography. The classical work 
is, however, still A. V. Dicey’s Law of the 
Constitution , a brilliant book in the Whig 
tradition, which you should read in the 
ninth edition of Professor Wade, who has 
brought it up to date and corrected some 
misconceptions of the original author. 
You will also find an acute criticism of 
Dicey in Jennings’s The Law and the Con- 
stitution, which has to some extent replaced 
Dicey for the present generation. Useful 
source material is to be found in Keir and 
Lawson, Cases in Constitutional Law , and 


in C. S. Emden’s Selected Speeches on the 
Constitution , in the World's Classics. 
Mr. Emden has also, in The People and the 
Constitution , made a valuable study of the 
ways in which public opinion is brought to 
bear on government. Other books on this 
subject are Concerning English Administra- 
tive Law , by Sir Cecil Carr; Delegated 
Legislation , by the same author; The 
Constitutional History of Modern Britain , 
by D. L. Keir; Sir A. T. Denning’s two 
sets of Hamlyn Lectures, Freedom under 
the Law ; and C. J. Hamson's Executive 
Discretion and Judicial Control. 

Lastly, mention must be made of F. W. 
Maitland’s great Constitutional History of 
England ; if you have already a 
general knowledge of the course of English 
history you will not find it too difficult. 

It would be out of place here to mention 
any books of a technical character about 
the English legal system, but you can get 
a good general idea from such books 
as Radcliffe and Cross’s The English 
Legal System , English Courts of Law, by 
H. G. Hanbury, or Gcldart’s Elements of 
English Law. The latter two books arc 



CHARTISTS DEMONSTRATING FOR THE RIGHT TO VOTE 
Long agitation and political struggle accompanied the step-by-step extension of the suffrage 
in the British Isles. Demands for political changes reached their height in the early days of 
Victoria's reign , and among the organizations claiming recognition of their reforms were 
the “ Chartists .” The illustration is after a contemporary engraving showing the procession 
which led to the presentation of the Charter of 1842. 
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JUSTICES’ MEETING 

This contemporary print shows eighteenth-century magistrates during a court session amid 
the comforts of the local inn. The defendants on the left are making a vigorous explanation. 


published by the Home University Library. 

Two books which will tell you what law 
is all about are Pollock's First Book of 
Jurisprudence , and Vinogradoflf, Common 
Sense in Law , this latter also in the Home 
University Library. Mr. Leo Page has 
written several good books on the magis- 
terial system, Justice of the Peace , For 
Magistrates and Others , and Crime and the 
Community ; especially if you happen to be 
a magistrate, you will find these books most 
helpful to you in your work. Other useful 
books which also bear on magisterial 
duties are Miss Elkin’s English Juvenile 
Courts , Dr. A. E. Morgan’s The Needs of 
Youth , and the Handbook of Probation 
published by the National Association of 
Probation Officers. 

2, British Dominions and Dependencies 

On the Dominions the standard book is 
Keith’s monumental Responsible Govern- 
ment in the Dominions , but this is very much 
a book for the specialist. Then, of course, 


each Dominion has a large literature of its 
own, and you will find a useful guide to 
these literatures in the short bibliography 
appended to Professor Basil Williams’s 
The British Empire in the Home University 
Library. That book is itself a good short 
history of the Empire from its early begin- 
nings, and there is another by J. A. William- 
son, Great Britain and the Empire. Lord 
Elton’s Imperial Commonwealth gives a 
fuller account, and it contains useful short 
bibliographies referring the reader to other 
books on special parts of the story. Pro- 
fessor Wheare, the author of the chapters 
in this book on the Dominions and on the 
Dependencies, has written two books, The 
Statute of Westminster and Dominion Status 
and Federal Government , which will help 
you to understand the present position and 
some of the problems of the Dominions. 
Another book for study is that by A. C. 
Brady, Democracy in the Dominions . 

Professor W. K. Hancock’s Survey of 
British Commonwealth Affairs in three 
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volumes is a work of comparable import- 
ance to that of Keith just mentioned, but 
it is concerned more with the political and 
economic problems of the Commonwealth 
than with institutions. But you must not 
miss a very different book by the same 
author. Argument of Empire , in the Pen- 
guin series; it is a little masterpiece which 
will show you how remote from the truth 
are the two opposite but equally sentimen- 
tal schools of thought about the empire, 
those who boast of “the Empire upon 
which the sun never sets,” and those who 
suppose that anything which can be 
dubbed “imperialism” is thereby proved 
an abomination which they need make no 
efTort to understand. 

There is one other important book on 
imperial problems worthy of mention, 
Lord Hailey’s great African Survey. It 
deals with Africa south of the Sahara, 
both with its problems of government and 
with social problems, labour, agriculture, 
health, education and so on. 

3. India 

The most comprehensive of recent his- 
tories of India is the Cambridge History of 
India. Volume V deals with British India, 
1497-1858, and Volume VI with the Indian 
Empire, 1858-1918. These volumes also 
form Volumes IV and V of the Cambridge 
History of the British Empire. There are, 
of course, many shorter histories, such as 
the Cambridge Shorter History of India ; a 
History of India , by Sir George Dunbar, 
published as recently as 1944 and giving a 
reliable and comparatively brief account of 
the known history of India ; a History of 
British India Under the Company and the 
Crown , by P. E. Roberts, also a reliable 
book, but covering, as the title implies, a 
shorter period; and A Short History of 
India , by W. H. Moreland and Sir Atul 
Chatterjee, which is an excellent, though 
necessarily condensed, history, devoting 
much attention to the earlier periods, but 
in the later editions bringing the story 
almost up to date. 

Modern India and the West is a study of 
che interaction of the two forms of civiliza- 
tion. It is edited by L. S. S. O’Malley, and 
consists of chapters by a number of writers 


of authority on religion, law, education, the 
Press, the position of women, and other 
subjects. A shorter book, giving a popular 
and brightly written account of the Indian 
people today, is Lady Hartog’s India in 
Outline. 

The books so far mentioned are, from 
the point of view of Indian law and 
government, background books. The fol- 
lowing bear more directly on the consti- 
tutional problems of today. Two import- 
ant official documents are the Report on 
Indian Constitutional Reform , by E. S. 
Montagu and Lord Chelmsford, some- 
times called the “Montford” Report. This 
was published in 1918, and preceded the 
reforms of 1919 It gives a good picture 
of Indian life and administration prior to 
that date. The other is the report in three 
volumes of the Indian Statutory Commission 
(the Simon Commission), which led up 
to the reforms of 1935. This, too, gives an 
excellent summary of life and administra- 
tion in India. 

Unofficial works dealing with the present 
problems are a book by Lord Halifax, 
formerly Viceroy of India, The Indian 
Problem , which was written during the 
recent war mainly to inform the people of 
the United States of the difficulties of 
transferring rule to Indian hands. On a 
larger scale is Sir Reginald Coupland’s 
Report on the Constitutional Problem in 
India in three volumes. The first volume 
covers the period from 1833 to 1935; the 
second that from 1936 to 1942; and the 
third suggests a possible solution. This 
work, which is thoroughly sound and 
authoritative, is the best available approach 
to the problem as it stood when power 
was handed over. It should be supple- 
mented by the same author’s later account 
of The Cripps Mission. 

During the war the Oxford University 
Press published pamphlets on various 
aspects of Indian affairs, which, though 
brief, are informative and sound. The same 
Press also publishes a little book, India , 
by T. A. Raman, an Indian journalist of 
nationalist sympathies, but objective in his 
approach to the history and political prob- 
lems of his country. Lastly there should be 
mentioned Sir Edward Blunt’s The I.C.S 
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which gives an excellent account of the 
Indian Civil Service, its history and 
methods of work. 

4. United States 

The political institutions of the United 
States can only be fully understood against 
the background of American history and 
the present-day conditions of American 
life. Many excellent histories are now 
available for the British reader; a short 
introduction is to be found in A Biief 
History of the United States by Allan 
Nevins, and a somewhat longer treatment 
in America , the Story of a Free People , by 
Allan Nevins and H. S. Commager. Both 
these are admirably fair and readable 
accounts. The Epic of America by James 
Truslow Adams is an extremely readable 
impressionistic survey. More extended 
books are The Oxford History of the 
United States by S. E. Morison, and The 
Growth of the American Republic by S. E. 
Morison and H. S. Commager. Though 
a slightly tendentious book. The Rise of 
American Civilization by Charles and Mary 
Beard is also to be recommended. Most ol 
these books bring the story up to modern 
times, but for contemporary history refer- 
ence may also be made to Only Yesterday 
by F. L. Allen, an informal but reliable 
document of the twenties, and Since 
Yesterday by the same author, which 
covers the thirties. American Interpretations 
by David Mitrany is a series of essays on 
New Deal America. 

U.S.A . by D. W. Brogan is the best 
pocket guide to the contemporary Ameri- 
can scene. The same author’s The American 
Problem probes at greater length and with 
more detail into some present-day Ameri- 
can problems. His The American Political 
System is the best account by a British 
author of the working of twentieth-century 
American politics, but some allowance 
must be made for the fact that the book 
antedates the reforms of the New Deal. 
An earlier English observer, James Bryce, 
wrote what is still the greatest work on 
American institutions, The American Com- 
monwealth; it remains an indispensable 
fund of wisdom, experience and informa- 
tion. The searching analysis of the implica- 


tions of democracy which Do Tocqueville 
composed in the 1830s after his visit to 
the U.S.A., Democracy in America , is a 
classic whose value has not diminished 
with time. 

Particular aspects of American political 
institutions can be studied in greater detail 
in The Constitution and What It Means 
Today , by E. S. Corwin, The Senate by 
Lindsay Rogers, This is Congress by 
Roland Young, The American Presidency 
by Harold Laski, The President , Office and 
Powers by E. S. Corwin, and The Supreme 
Court and the National Will by Dean 
Alfange. 

Most of the leading newspapers carry 
reliable accounts of developments in 
American government and institutions. 
The Economist in particular devotes much 
space to well-informed comment on 
American affairs. 

5. European Democracies 

President Lowell, the author of the book 
on The Government of England already 
mentioned, wrote an equally useful book on 
Governments and Parties in Continental 
Europe , but unfortunately this is now very 
much out of date and a new book on the 
same comprehensive lines to take its place 
is much needed. But two books that you 
will find useful are Buell’s Democratic 
Governments in Europe and Sir Ernest 
Simon's Western Democracies. The most 
important recent book on France is Pro- 
fessor Brogan’s Development of Modern 
France (1870-1939), though this is a 
political history of France during that 
period and not, except incidentally, an 
account of French political institutions. 
On this latter aspect you should read 
Democracy in France by Mr. David 
Thomson, the author of Chapter XII in 
this book. There has not yet been time for 
a book to be written on the new Constitu- 
tion which has come into force in France 
while this book has been passing through 
the press, and for the present you will have 
to rely for information about this on articles 
in journals and newspapers. You may also 
find useful a series of books which the 
University of California is publishing on 
the United Nations ; those on Belgium and 
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MODERN CONSTITUTION 
Reproduced above are the cover , title page and frontis- 
piece of the constitution of 1936 on which the government 
and law of the U.S.S.R. are based. 


the Netherlands have already appeared, 
and they contain well-informed chapters 
dealing with the political institutions and 
parties in those countries. 

6. Soviet Russia 

Grierson, Books on Soviet Russia (1917- 
42), gives a full list of books in English 
on Law and Government in the Soviet 
Union, and this bibliography is to have an 
annual supplement in the Slavonic Review. 
The first of these appeared in January, 
1946, and covers books published between 
1942 and 1945. There are many English 
editions of the three basic documents, the 
Constitution of the R.S.F.S.R. of 1918, 
and the U.S.S.R. Constitutions of 1923 and 
1936. Fundamental to an understanding 
of the subject are the works of Lenin, parti- 
cularly his State and Revolution , and the 
works of Stalin, particularly his Leninism 


and his Marxism and the 
National and Colonial Ques- 
tions. A full list of trans- 
lations of these and of other 
works by Soviet leaders is 
to be found in the Grierson 
bibliography. 

The best general introduc- 
tion to the subject is S. N. 
Harper, The Government of 
the Soviet Union , but this 
relates to conditions a decade 
ago and must be revised in 
the light mainly of periodical 
literature. The same is even 
truer of Sidney and Beatrice 
Webb’s Soviet Communism , A 
New Civilization , originally 
published in 1936. In view 
of the continuous process of 
change and development the 
most satisfactory approach is 
probably the historical one. 
This can best be begun by the 
reading of W. R. Batsell, 
Soviet Rule in Russia. Useful 
but to be used with caution 
is F. L. Schuman, Soviet 
Politics at Home and Abroad. 

There is useful matter in 
all the following works, but 
in each case the date of the 
work should be noted. N. de Basily, 
Russia Under Soviet Rule (1938); W. H. 
Chamberlin, The Russian Revolution (1917- 
21), (1935); Soviet Russia (1930); Russia's 
Iron Age (1935); D. J. Dallin, The Real 
Soviet Russia (1944); M. T. Florinsky, 
Towards an Understanding of the U.S.S.R. 
(1939); Sir John Maynard, The Russian 
Peasant and Other Studies (1942); R. 
Schlesinger, Soviet Legal Theory (1945); 

A. Werth, The Year of Stalingrad (1946); 

B. H. Sumner, Survey of Russian History 
(1944). 

The administrative divisions, etc., of the 
U.S.S.R. as they stood in 1939 are given 
in S. P. Turin’s The U.S.S.R ., an Economic 
and Social Survey. 

7. China 

The chapter of this book on Law and 
Government in China shows that to under- 
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stand the present difficulties of establishing 
a stable and efficient government we have 
to know something of the character of the 
imperial government which the revolution 
of 1911 destroyed. Ifyou start from scratch, 
as most Westerners have to do with a 
people so different from ourselves as the 
Chinese, you might read first a little pam- 
phlet on China by Professor Roxby in the 
series of Oxford Pamphlets on World 
Allairs. Then you might read G. F. 
Hudson's The Far Fast in Work! Politics , 
which deals with the impact on the Far 
East of the policies of the Western Powers 
during the last hundred years or so. One of 
the incidents of that impact was the juris- 
diction which those powers used to exer- 
cise in China, and on that you might refer 
to Professor G. W. Keeton's The Develop- 
ment of Extraterritoriality in China , which 
will show you that although the system 
was in many ways unsatisfactory, and 
although the Chinese came to regard it as 
humiliating to their national pride, it was 
probably a condition without which inter- 
course between China and the West would 
have been impossible. 

Professor Keeton has also written about 
the rise of Chinese nationalism and the 
problems which are now waiting to be 
settled in the Far East in China , The Far 
East , and The Future. A useful general 
history of China is Latourette’s The 
Chinese , Their History and Culture. 

There is an immense contrast between 
the Chinese and the Western approaches 
to the problems of law and government, 
and a little book by Professor W. W. 
Willoughby, Constitutional Government in 
China , brings out the points of this contrast 
very clearly. Unfortunately, this book, 
which was published in 1922 by the 
Carnegie Endowment for International 
Peace, is not easy to come by, and it may 
therefore be useful to mention here some 
of the matters to which it calls attention. 
They help us to understand some of the 
difficulties against which the new regime 
has had to contend. 

One thing to note is the very small part 
that government in the Western sense has 
played in the lives of the Chinese people. 
The huge size of the country and difficulties 


of communication have made continuous 
central control impossible even if the 
Chinese people had ever felt the need for it, 
which they did not. In theory there was no 
limit to the powers of the emperor; he was 
“the Son of Heaven," the final authority in 
every field of government, legislative, 
administrative, and judicial. But in 
practice he rarely made laws; he appointed 
governors and the higher officials in the 
provinces, and issued mandates to them 
which were mostly either directions for 
them to follow in their administration or 
particular decisions on specific matters. 
Provided that an official remitted certain 
required taxes to the central government 
and kept his people reasonably contented 
he had almost complete freedom to do 
what he liked in his district. 

Another point to remember i^ that China 
is a country of innumerable villages, and 
that in local affairs each village has 
been ruled by the village elders; it was a 
self-governing unit, not forming a part or 
subdivision of any general national 
system of administration. “In the sense 
that they are not," says Professor Wil- 
loughby, “in their everyday affairs, subject 
to regulations created and enforced by law, 
the Chinese are one of the freest peoples on 
earth." 

Still another point of contrast is the 
absence in imperial China of anything 
which really corresponds to the Western 
conception of law. Not only did the 
emperors rarely legislate, but their occa- 
sional mandates were often more in the 
nature of exhortation or advice than of 
commands. Conduct was regulated by 
custom, and people were encouraged to 
submit their disputes, not to courts of law, 
but to arbitration, by heads of families 
by village elders, or by trade guilds. No 
independent judicial system was developed, 
no body of judges learned in the law, no 
profession of lawyers. A Western lawyer 
would classify such law as did exist as 
criminal, not civil; for instance, physical 
punishment was the method of enforcing a 
debt. 

It is natural to ask how, with so little 
government, the unity of China was pre- 
served through so many centuries. The 
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DIPLOMATS OF TIMES PAST 

Three and a half centuries ago, as in our own day, wars were followed by conferences and 
treaties. The illustration is after a contemporary painting of the English , Spanish and 
Flemish plenipotentiaries who met in Somerset House in 1604 at the call of James 1 to bring 
the war, begun in 1588 between England and Spain , to a peaceful conclusion. 

answer, though to Westerners it may seem established order and also helped to pre- 
a strange one, seems to be that the strong- serve uniform cultural standards through- 
est bond of union has been moral and out the country. Hence when discontent 

cultural and not political. Confucianism has arisen, it has not generally led to 

has been both a great unifying and a great demands for a radical change in the 
conservative influence; so has the State political system but to complaints against 

examination system, which enlisted the particular rulers who were considered to be 

best available talent in the service of the inefficient or tyrannical. 


Part 4 — International Law 

On international law the standard book bird’s-eye view of the law of peaceful 

for specialists is Oppenheim’s International relations between States, and the other, 

Law in two big volumes. The author of this The Outlook for International Law, deals 

chapter has written two little books which with the difficulties which obstruct the 

are intended for the beginner, and more further development of the rule of law 

especially for the non-lawyer who wants to among States and the conditions which we 

know what international law is all about shall somehow have to create if we are to 

and what the world may expect from it. live in a more law-abiding world. A more 

One of these, The Law of Nations , gives a ambitious book on a somewhat similar 
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theme is Professor Lauterpacht’s Function 
of Law in the International Community. 
Of course, on this, as on all the subjects of 
this book, there is a large specialist litera- 
ture, but the only book of that kind that 
need be mentioned here is Professor 
Manley Hudson’s The Permanent Court of 
International Justice , which gives a full 
account of the organization and work of 
the World Court. Periodical literature is 
particularly important in a subject which 
develops so rapidly as international law 
does; the standard British periodical is the 
British Yearbook of International Law. 

The best introduction to the problem of 
getting the nations to work together is still 
a book which was written during the First 
World War, Mr. Leonard Woolf’s Inter- 
national Government. Much, however, has 
happened since this book was written, and 
anyone who wants to judge the prospects 
for the future must study the attempts to 
promote international co-operation during 
the two wars and try to see how far and 
why they failed. For the League of Nations 
you might refer to Lord Cecil's Great 


Experiment , and on the labour side to Mr. 
John Price’s International Labour Move- 
ment, and for the general course of inter- 
national relations to Mr.Gathorne-Hardy’s 
Short History of International Affairs, 
1920-39. 

The books published under the auspices 
of the Royal Institute of International 
Affairs are many of them indispensable to 
the serious student. These include a Survey 
of International Affairs in annual volumes, 
and two journals, a quarterly, International 
Affairs , and a monthly, The World Today , 
besides many books on special international 
problems. There are also numerous more 
popular publications, many of which are 
useful for helping those who cannot be 
specialists to follow contemporary events 
in foreign affairs intelligently. For instance, 
during the war the Oxford University 
Press published about seventy Pamphlets on 
World Affairs , each written in a popular 
form by a specialist on its subject ; and the 
British Society for International Under- 
standing publishes three series of British 
Surveys containing background informa- 
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lion about foreign countries or subjects of 
international importance; one of these 
scries is intended for schools. 

Finally, a word of warning about the 
study of international relations generally ; 
they are concerned with facts which often 
seem rather remote from the ordinary 
daily interests and experience of most of us. 
But this does not mean that they are simple, 
or that our conclusions will have any value 
if they are not soundly based upon the facts. 
Unfortunately, that is exactly what too 
many people assume, though often quite 
unconsciously. 

When you are dealing with international 


relations it is more difficult, but it is just 
as necessary as when you are dealing with 
political affairs in other fields, to remember 
that your real subject matter is not any 
abstraction of States or law or govern- 
ments, but men and women and the way 
they think and behave; and that men and 
women, who have behind them centuries of 
history and traditions very different from 
our own, often think and behave in ways 
which to us are exceedingly strange and 
disconcerting. Forgetfulness of this simple 
fact is the source of much unnecessary 
misunderstanding and friction and a deter- 
rent to stability in world affairs. 
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1'he purpose of most of (he questions is to enable you to discover how closely you are following 
the text of the book. Few persons can assimilate all the main facts at a single reading and 
there is no cause for discouragement if your answers show that you have forgotten many 
of them. What is worth remembering is worth a second and, if necessary, a third reading. 


CHAPTER I 

1. That government is justified because 
men have agreed to place themselves under 
it in order to secure the advantages which 
it gives them. 

2. That man is by nature an individual 
isolated from his fellows, and accordingly 
his social relations are something which he 
can either accept or decline; whereas in 
fact man is by nature an individual-in- 
socicty. 

3. Settled and binding rules which are 
general in their application. 

4. The “Philosopher King,” that is to 
say, an autocrat both wise and benevolent. 

5. That it is never possible to ensure that 
the autocrat will possess or retain these 
qualities ; and even if it were, there would 
remain the even more fundamental objec- 
tion that such a system treats men as mere 
objects of the bounty of governments, and 
not as active members of the State each 
with his own contribution to make to its 
welfare. 

6. To prevent social confusion ; e.g. the 
rule of the road, which is ethically neutral, 
is necessary to prevent traffic congestion 
and accidents. 

7. A State in which the authority of all 
who bear rule is defined and limited either 
by law, or, as in Britain, by tradition and 
convention as strong as any law. 

8. Bodin’s sovereign is the highest 
legally constituted authority in the State 
Hobbes’s sovereign is the strongest power, 
whose right to rule depends, not on the 
law, but on his might. 

9. Because the motives which have led 
other nations to reduce their constitutions 
to writing have been absent from British 
history. There has been no violent break 
in Britain's constitutional development 
(apart from the short interval of the 
Commonwealth in the seventeenth cen- 


tury), to compel the making of a fresh start ; 
and it has never been thought necessary to 
set formal limits bv law to the powers of 
the British sovereign Parliament because 
the dislike of arbitrary rule was so strong 
and general that public opinion was con- 
sidered sufficient political safeguard against 
any abuse of those powers. 

CHAPTER II 

1. No. The actual work of government 
is specialized work, and is necessarily 
placed in the hands of a few. 

2. It may be expressed in various ways, 
but here arc some possible formulations 
from different points of view. Democracy 
holds that every human being ought to 
count as an individual in his own right 
within the State. Democracy insists that the 
State is not the only aspect, but only one 
amongst other aspects of the life of a 
society. Democracy holds that all those 
who exercise the powers of government 
should be accountable to the people as a 
whole for the use to which they put them. 

3. Totalitarianism; the theory that the 
State is all in all in the life of men, and that, 
except as a member of the State, the 
individual has no value. 

4. They teach men to discuss, and thus 
to understand each other’s points of view ; 
to seek for elements of agreement rather 
than to emphasize differences; in short, to 
work together for a common purpose. 
Democracy can succeed only when men 
have learned this lesson. 

5. That despotism, even if it is enlight- 
ened and efficient, treats the individual as 
merely an object of government, and there- 
fore can never call out the highest capaci- 
ties of human nature. 

6. No. Representative democracy is to 
be preferred on its own merits, because, 
instead of asking the people as a whole to 
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do the work of actual government, for 
which most of them have neither the time 
nor the skill nor the inclination, it gives 
them functions in the machinery of govern- 
ment which they are qualified to perform; 
in particular, those of pronouncing on the 
broad issues of politics and of choosing 
those by whom the work of government is 
to be done. 

7. Because government cannot be demo- 
cratic unless it is exposed to criticism, and 
criticism cannot be effectively brought to 
bear unless it is organized. 

8. No. Majority rule will not produce 
democracy if the majority and the minority 
are divided by some permanent factor, 
such as race or religion, or some fundamen- 
tal disagreement as to the system of govern- 
ment. 

9. That the criticisms commonly made 
against democracy, e.g. that it is inefficient, 
that it fails to produce great leaders or to 
pursue consistent policies, or that it easily 
degenerates into demagogy, are just as 
often true of a non-democratic government 
as they are of democracy. 

10. Though the term is itself misleading, 
it expresses a demand, which is not un- 
reasonable, for greater public control over 
the exercise of private economic power. 
But to secure this is one of the tasks of 
political democracy. 

CHAPTER HI 

1. That there are no legal limits to the 
powers of Parliament, and consequently 
that no court of law can ever declare, as 
can an American court with an Act of 
Congress, that an Act of Parliament is 
unconstitutional and therefore not to be 
enforced. 

2. The maximum duration is five years 
under the Parliament Act of 1911. 

3. He or she must be of full age, not 
subject to any legal incapacity, and quali- 
fied by residence in a constituency. 
Formerly, there were special qualifications 
for occupiers of business premises, worth at 
least £10 a year, and holders of a university 
degree. 

4 . Political understandings which ensure 
the smooth working of the legal Constitu- 
tion. Not having the rigidity of legal rules. 


they can be adapted easily, and sometimes 
almost insensibly, to suit changing political 
conditions. 

5. The modern tendency to regard the 
function of members of Parliament not as 
representatives chosen by the electors to 
judge on their behalf and to decide issues 
of policy as they think fit, but as delegates 
pledged to support the programme of a 
particular political party. 

6. Some questions are put merely to 
obtain information; others in order to 
enable a minister to explain his policy; and 
others, again, to call attention to some 
abuse or alleged abuse in administration. 

7. (a) First reading, which is normally 
a pure formality. ( b ) Second reading, at 
which the general principles of the bill are 
debated. (<■) Committee stage, in which the 
detailed provisions are considered and 
amendments proposed, (d) Report stage, 
in which the bill as amended is reported to 
the House, and further amendments may 
be made, and (?) Third reading, at which 
the House decides whether it will accept 
the bill in its final form. The bill must go 
through these stages in both Houses 
and finally receive the royal assent, 7 

CHAPTER IV 

1. The government account with the 
Bank of England, into which all govern- 
ment moneys are paid and from which 
they are drawn out. It was started by the 
younger Pitt. 

2. The Comptroller and Auditor- 
General. 

3. The rights and powers conferred on 
the King by the Common Law for the 
purpose of governing the country. Except 
in so far as it has been curtailed by Acts of 
Parliament, the prerogative today is exer- 
cised on the advice of ministers 

4. Because otherwise a standing army or 
air force would become illegal. The prac- 
tice dates from 1689, when the existence 
of the army was prolonged for one year 
because it was expected that when peace 
was made it would become unnecessary. 

5. The fact that the King was able to 
establish his power over the whole country 
at a very early date in comparison with 
other countries ; and that he could not do 
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this by establishing a strongly centralized 
administration, but only by using the 
important men in a locality and leaving to 
them wide discretionary powers within the 
law. 

6. Into administrative counties and 
county boroughs, the former being sub- 
divided into municipal boroughs, urban 
districts, and rural districts. 

7. Councillors are elected by the local 
electors for a term of three years. Aider- 
men are elected by the councillors for six 
years. 

8. The means are partly judicial, partly 
administrative. The courts of law will see 
that local authorities do not exceed their 
legal powers and that they fulfil their legal 
duties. Government departments exercise 
some control by a system of inspection, by 
approving the appointments of some local 
officials, by an audit of their accounts, by 
hearing appeals in certain cases against 
their decisions, and especially by the 
system of “grants in aid.” 

9. The fundamental reason is that a 
department is not a business, nor at all like 
one. Even a small mistake may have far- 
reaching and expensive consequences for 
the country, and the head of a department, 
unlike the manager of a business, must be 
ready at any time to explain and defend 
publicly any of its actions. 

10. They are made by local authorities 
and by public utility companies under 
powers conferred on them by the law, and 
confirmed by a government department. 

CHAPTER V 

1. A writ by which a judge of the High 
Court orders a person holding another in 
his custody to produce the body of the 
latter in order that the lawfulness of the 
custody may be investigated. It makes it 
impossible for the government or anyone 
else to detain a person for more than a 
short time without the authority of the law. 

2. That what the ordinary man is bound 
to obey is not the orders of his government 
as such, but only the law. The converse 
maxim of government is “reason of state.” 

3. It put an end to press censorship and 
thus made the development of a free Press 
possible. 


4. In 1936, by the Public Order Act. 

5. At Common Law riot is only a mis- 
demeanour ; but the Riot Act of 1714 made 
it a felony (and, therefore, at that date, 
punishable by death), if twelve or more 
persons do not disperse within one hour 
after a magistrate has read a proclamation 
contained in the Act (not the Act itself), 
calling on them to disperse. This does not 
mean, as is sometimes wrongly supposed, 
that troops may never fire on rioters until 
the hour has elapsed, nor that they may 
always do so after it. To fire on rioters is 
legal at any time if it is absolutely neces- 
sary in order to suppress the riot, but not 
otherwise. 

6. A theory, which has had important 
effects on government in the United States 
and in France, but little effect in England, 
that the maintenance of freedom depends 
on the legislative, the executive, and the 
judicial powers of government being kept 
distinct and vested in different authorities. 

7. When used as a technical term the 
phrase refers to a system, such as prevails 
in France, under which the individual seeks 
redress from the government not in the 
ordinary courts of law, but in special 
courts having experience of administrative 
problems but acting in a judicial spirit. 
It avoids the dangers of the English practice 
of entrusting judicial or quasi-judicial 
functions to government departments. 

8. Certain obvious and elementary prin- 
ciples which the courts will always uphold 
unless an Act of Parliament has precluded 
them from doing so, such as that no one 
ought to be a judge in his own cause, and 
that no one’s rights ought to be adjudicated 
upon without his having an opportunity 
of presenting his own case. 

9. The distinction is often convenient, 
but it cannot be a hard and fast one, for 
one kind of liberty shades into another. 
Thus we need political liberty in order to 
safeguard civil liberty, and as a principal 
means of achieving economic liberty. 

CHAPTER VI 

1. The early kings enforced their author- 
ity by sending the royal judges round the 
country, and the law that these judges 
applied was called “Common” because it 
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was the same everywhere, in contrast to 
the local customary laws which varied in 
different parts of the country. 

2. Roman and English Law. 

3. In the fifteenth century the king’s 
chancellor began to use his power to 
correct injustices which seemed to him to be 
created by the too rigid application of the 
Common Law. In time the principles on 
which the chancellor would act came to be 
settled, and thus the chancery, that is to 
say, the administrative office of the chan- 
cellor, became converted into a court. 
This body of principles is Equity, and 
today it is as much a part of the law as the 
Common Law itself. But until 1873 it was 
administered in a separate system of 
courts. 

4. That although in law (that is to say, 
according to Common Law) A may be 
entitled to a right, yet sometimes Equity 
will say that he holds this right “in trust” 
for B, that is to say. Equity will compel him 
to exercise it only for the benefit of some 
other person or for the furtherance of some 
particular object. 

5. The Chancery Division, the King’s 
Bench Division, and the Probate, Divorce 
and Admiralty Division. 

6. In a county, magistrates are the 
judges; in a borough a barrister appointed 
to be Recorder of the borough, on the 
recommendation of the Home Secretary, 
is the single judge. 

7. The function of the judge at an Eng- 
lish criminal trial is to see that the trial is 
conducted according to the rules. He is not 
an investigator charged by the State to 
discover the truth or otherwise of the 
accusation. It is for the jury to judge of that 
after hearing the evidence and the argu- 
ments of both sides. 

8. The House of Lords. In the theory 
of the Constitution, it is the same 
body as the Upper House in 
Parliament, but in practice the 
only lords who sit when the 
House acts as a court of law are 
properly qualified judges. 

9. Mainly because we have 
never been convinced of the 
advantages of codification, and 
we have not had the special 


reasons which have induced most other 
nations to codify their laws — in particular, 
we have not needed a code in order to 
unify English Law because it was made 
uniform over the whole country by the 
action of the king's judges about seven 
hundred years ago. 

10. Since the trial of William Penn in 
1670. 

1 1 . The Act of Settlement, 1 700, pro- 
vides that they can be removed by the King 
only on an address by both Houses of 
Parliament. 

CHAPTER VII 

1 . About 99 per cent. 

2. Two. Stipendiary or professional 
magistrates, and unpaid lay justices of the 
peace. The latter are far the more numer- 
ous. 

3. With the Metropolitan Police Act of 
Sir Robert Peel of 1829. 

That is why policemen used to be called 
“peelers” and are still called “bobbies.” 

4. Magistrates try the less serious 
offences; in the more serious cases, they 
hold a preliminary examination, and 
decide there whether or not the accused 
shall be committed for trial by a higher 
court. 

5. At Quarter Sessions. 

6. Nearly half. 

7. They can make an order for judicial 
separation, but they cannot make one for 
divorce. 

8. An institution, with some of the res- 
traints of a prison and some of the discip- 
line of a public school, to which Quarter 
Sessions may commit young persons of 
criminal tendencies of between the ages of 
16 and 23. 

The aim is to inculcate the elements of 
good citizenship. 


CHAPTER VIII 


1. (a) 

(b) 

(c) 

W) 

(e) 

United Kingdom 

Europe 

— 

London 

Macmillan 

Canada 

America 

1867 

Ottawa 

Dicfcnbaker 

Australia 

Australasia 

1901 

Canberra 

Menzies 

New Zealand 

Australasia 

1907 

Wellington 

Holyoake 

South Africa 

Africa 

1910 

Cape Town 
(with Pretoria) 

Verwoerd 

India 

Asia 

1947 

New Delhi 

Nehru 

Pakistan 

Asia 

1947 

Rawalpindi 

Ayub 

Ceylon 

Asia 

1948 

Colombo 

Bandaranaik 

Ghana 

Africa 

1957 

Accra 

Nkrumah 

Malaya 

Asia 

1957 

Kuala Lumpur 

Rahman 

Nigeria 

Africa 

1960 

Lagos 

Balewa 
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2. (a) H.M. the Queen. ( b ) Queen 
(United Kingdom); Governor-General 
(Canada, Australia, New Zealand, South 
Africa, Ceylon, Nigeria); President (India, 
Pakistan, Ghana); Paramount Ruler or 
Nang di-Pertuan Agong (Malaya). 

3. (a) Canada, Australia, Malaya; ( b ) 
New Zealand, South Africa, India. (Also 
Ceylon and Ghana.) 

4. Political power is expressly (explicitly) 
divided between the government for the 
whole and the separate governments for the 
constituent parts; this in contrast with a 
union in which the central government has 
the over-riding power. 

5. The Prime Ministers’ Meeting. 

6. Independence, i.e. the freedom from 
political interference of judges and civil 
servants through security of tenure of 
office, etc. 

CHAPTER IX 

1. (a) Sierra Leone. ( b ) West Africa. 

2. The Federation of The West Indies 
and The Federation of Rhodesia and 
Nyasaland. 

3. Both are federations. The federal 
capitals are Port of Spain, Trinidad (West 


Indies), Salisbury (Rhodesia and Nyasa- 
land). 

4. (a) Colonial Office. 

( b ) Secretary of State for the Colonies. 

(c) Judicial Committee of the Privy 
Council. 

(i d ) Executive Council and Legislative 
Council. 

(e) Composed of nominated officials 
who are eventually replaced by 
elected unofficial members. 

5. Tanganyika, Uganda, Kenya, 
Northern Rhodesia, Nyasaland; Zanzibar, 
Basutoland; Bechuanaland, Swaziland, 
Gambia. 

6. They have two or more major racial 
and cultural groups who have yet to attain 
full mutual trust and confidence. In British 
Guiana there are those of Indian descent 
and African descent; in Kenya there are 
Europeans, Africans, Indians; in Singapore 
Chinese and Malays. (Ethnic division helps 
to explain why British Guiana is not in the 
Federation of The West Indies, why 
Singapore is not part of the Federation of 
Malaya and in the case of Kenya, why East 
African closer association has been firmly 
resisted.) 
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CHAPTER X 

1. Hindus and Moslems, who differ in 
religion and in the social structure of their 
lives. 

2. The Indian Councils Act of 1909, 
which increased the numbers of elected 
members in the provincial legislatures and 
paved the way for parliamentary govern- 
ment. 

3. Dyarchy. This word, meaning govern- 
ment by two independent authorities, was 
applied to the system intioduced in 1919, 
under which some subjects of government 
were placed under the control of Indian 
ministers responsible to the provincial 
legislatures, and others were reserved to 
the Governors. 

4. In 1935 the authority of the provincial 
legislatures was increased, at the expense 
of the Central Government. Since India 
has become independent there has been a 
marked tendency towards greater central- 
ization. 

5. Territories which were governed by 
the Ruling Princes of India and did not 
form part of British India. Alter indepen- 
dence was granted in 1947 their rulers 
could opt to join cither India or Pakistan; 
under the Indian Constitution their heads, 
or Rajpramukhs, must be recognized by 
the President, but they enjoy a certain 
measure of independence. 

6. The largest Indian political party, 
mainly Hindu in membership. 

7. It demanded “Pakistan”; in other 
words, that those areas of India in which 
Moslems are in a majority should be cut off 
from the rest of India to constitute a 
separate State or States. After long 
negotiations these demands were met except 
as regards Kashmir and two Dominions, 
India and Pakistan, were created when 
Britain eventually withdrew her power 
in 1947. 

8. The Central Parliament of India con- 
sists of two Houses, one directly elected by 
universal adult suffrage, under an elected 
President. The Constituent Assembly of 
Pakistan was unable to produce an accept- 
able constitution, and the country is mean- 
while governed under martial law by the 
President with a ministry of his own choice, 
pending further elections. 


CHAPTER XI 

1. The principle is that the central 
government deals with matters which are 
of common concern to the citizens of all 
the States, the State governments with the 
rest. 

2. American courts exercise the function 
of “judicial review,” that is to say, they 
may declare that an act of federal or Stale 
legislation is of no legal elTcct because the 
legislature in making it has exceeded the 
powers granted to it by the Constitution. 
The British doctrine of the “sovereignty 
of Parliament” precludes any British 
court from questioning the validity of an 
Act of Parliament. 

3. In Congress, bills are referred lo 
Committees in the first instance and may 
come before the Chamber as a whole if the 
Committee approves of them The Com- 
mittee, therefore, is concerned not only 
with the details, as is a Committee of 
Parliament, but with the principle of a bill, 
and the great majority of bills introduced 
never emerge from the Committee stage 
at all. 

4. There is no doctrine of collective 
Cabinet responsibility in the United States, 
and the members of the Cabinet are 
merely departmental heads, each respons- 
ible individually and only to the President 
and removable by him at his pleasure. 

5. By the President, but he must have 
the consent of the Senate, which has to be 
given by a vote of two-thirds of the 
Senators present. Hence a minority m 
the Senate can prevent the conclusion of a 
treaty. 

6. In the Senate each State, irrespective 
of size, has two members In the House 
the basis is population. 

7. Because the members of the Electoral 
College are distributed among the States 
according to population, and a bare 
majority of voters in any State will give 
him the votes of all the members of the 
College to which that State is entitled. 

8. Because although the election of the 
President by the votes of the whole nation 
has made the formation of nation-wide 
parties necessary, it has hitherto been 
impossible in so vast and diversified a 
country to find nation-wide issues. Accord- 
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ingly both parties are obliged to be, in 
effect, alliances of sectional units whose 
political aims are often divergent. 

1 1 . A “primary” is an election, regulated 
by the law, inside a political party at which 
the party members elect the party officials 
and the party candidates for offices. The 
object is to reduce the influence of the 
party political “machines.” 

CHAPTER XII 

1. Switzerland is a federal State. It has a 
legislature of two chambers, the Council of 
States consisting of two members elected 
by each of the twenty-two cantons, and the 
National Council, to which members are 
elected by the whole country on a popula- 
tion basis. These two chambers form the 
Federal Assembly, and this elects the seven 
members of the Federal Council, or execu- 
tive organ of the government. 

2. A question which any deputy may 
address to a minister, the object being not 
to elicit information, but to raise a debate 
and provoke the passing of a motion on 
some matter of ministerial policy. It was 
a common means of upsetting govern- 
ments, and an important cause of their 
instability under the Third Republic. 

3. The French Committee supervised 
some particular branch of policy and was a 
means of securing parliamentary control 
over the departments of government. In 
the British Parliament a Committee merely 
provides a convenient procedure for dis- 
cussing the details of parliamentary busi- 
ness. 

4. Because, when parties are weakly 
organized or split up into small groups, the 
continuous support in Parliament and in 
the country, upon which ministers must 
necessarily rely for the explanation and 
defence of their conduct, is lacking. 

5. Norway’s legislature has one chamber 
only. 

6. They are partly administrative and 
partly judicial, but in modern times the 
judicial function is the more important. 
The Council is the highest court for 
adjudicating on disputes between private 
individuals and governmental authorities, 
and it applies not the ordinary civil 
law, but a highly specialized branch of 


French law called “administrative” law. 

7. The French Revolution of 1789; the 
example of British parliamentary institu- 
tions; the early struggles for freedom and 
independence of the Swiss and the Scan- 
dinavian peoples. 

8. The British ideal is expressed m 
“the rule of law”; the French in “the 
sovereignty of the people.” 

9. It has led everywhere to an insistent 
demand for the application of democratic 
principles on a broader basis, from the 
political to the economic and social spheres 
of life. 

CHAPTER XIII 

1. It means simply “A council.” 

2. Marx and Lenin. 

3. A socialist State distributes the wealth 
produced by the community according to 
the value which it places on the work of 
each member. Under communism, which 
is a development of socialism, it is supposed 
that social classes would have disappeared, 
members of the community would share 
its wealth according to their respective 
needs , and, there being no longei any 
need for coercion and therefore no longer 
any need for the State, the State would 
wither away. 

4. The Constitution is the instrument 
through which the Communist Party 
ensures that effect shall be given to its 
policies for the State. Should the com- 
munist Party cease to exist the Constitu- 
tion would be meaningless. 

5. Partly because each organ in the sub- 
ordinate units of government (including 
the Republics of the Union) is responsible 
to a corresponding organ in the unit 
immediately above it, and partly because 
there is one single Communist party for 
the whole of the Union. 

6. The Supreme Soviet has two houses ; 
the Soviet of the Union, which is based on 
representation of districts in proportion to 
population, and the Soviet of Nationalities, 
the members of which represent the 
Republics and other subdivisions of the 
Union which are based on differences of 
nationality. 

7. A body elected by the Supreme 
Soviet, having wide powers to issue decrees 



ANSWERS TO “TEST YOURSELF” 


when the Supreme Soviet is not itself 
sitting, to appoint and dismiss the com- 
missars or ministers, to declare war, ratify 
treaties, etc. 

8. A Trade Union in the U.S.S.R. is 
one of the means used by the Communist 
Party to stimulate production in industry, 
and it also has important responsibilities 
in the fields of social insurance, factory 
regulations, and workers’ cultural and 
recreational amenities. But since Soviet 
theory identifies the interests of the 
workers with those of the State, that is to 
say, with the interests of the workers' 
employer, a Trade Union cannot be an 
instrument, as the western Trade Union is, 
through which the workers negotiate the 
conditions under which they are to be 
employed. 

CHAPTER XIV 

1. A dynasty that effectively ruled the 
country was held, by that fact, to possess 
Heaven’s Mandate to do so. If the dynasty 
showed itself incapable of maintaining 
harmony on earth (evidenced by an increase 
m natural or political calamities) the Man- 
date was regarded as withdrawn. Hence 
the doctrine implied a right of rebellion 
against corrupt or inefficient rulers and 
could be used to justify and legitimize 
successful revolution. 

2. A method, beginning under the Han 
and reaching full development under the 
T’ang, of recruiting administrative per- 
sonnel by open competitive examination. 
The main emphasis was placed on the 
knowledge of orthodox interpretations of 
the Confucian classics and the Histories. 

3. Because much of what in other 
societies would be regarded as properly 
belonging to the sphere of government 
(e.g. the regulation of trade and settlement 
of inter-personal disputes) was left to non- 
governmental agencies such as the clan 
court, village council or courts established 
by the urban guilds. 

4. The nature of the legal system and the 
dangers it held for all who came in contact 
with it — contestants and officials alike — 
discouraged both litigation and the growth 
of a legal profession or science of juris- 
prudence. No class or group saw its 
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advantage in the improvement Of the 

system. 

5. A dictatorship ot a majority (the 

‘people*’) over a minority (the “reaction- 
aries”). In other words, a dictatorship over 
the landlords, capitalists and right-wing 
Kuo-min-tang and their supporters, by all 
the rest, i.e. the peasants, workers, intel- 
lectuals and other supporters of the Com 
munist government. 

6. (a) in line with the rejection of the 
doctrine of separation of powers, the legal 
system becomes simply another agency for 
carrying through the revolution ; ( b ) aboli- 
tion of former codes, courts and expertise 
in favour of People's Courts ; (c) inexpensive 
and simple procedure, and decisions in 
accordance with general government policy, 
common sense and ideas of fair play; 
(i (I ) some basic laws, but no general codi- 
fication so far. 

CHAPTER XV 

1. The Reformation destroyed the 
medieval ideal of the unity of Christendom 
at a time when the need for some unifying 
bond between states was becoming more 
necessary than it had ever been. The belief 
then prevalent in a universal law of nature 
made it inevitable that that bond should be 
sought in law. 

2. Customs and Treaties. 

3. They fulfil the function ol the con- 
tracts of private law, but they also provide 
a partial substitute for legislation and thus 
constitute the most important means of 
developing the law. 

4. International law is still in the laissez- 
faire stage of legal development, imposing 
a minimum of restraint on the freedom of 
action of States. Its possibilities as a 
positive instrument for promoting the 
common welfare of the general body of 
States are as yet only recognized to a small 
extent. 

5. The early view was that war was only 
legal for certain causes, e.g. in self-defence; 
but as this proved incapable of enforce- 
ment it came to be regarded as a sovereign 
right of States, which they could exercise 
for any cause or for none. Today we are 
attempting to return to the original doc- 
trine and to ensure that aggressive war 
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is regarded as an international crime. 

6. Laws of war in the limited sense of 
the term relate to the conduct of the belli- 
gerents towards one another. Laws of 
neutrality affect the relations between 
belligerents and those States not involved 
in the war. 

7. An arbitrator is a judge, that is to say 
his duty is to decide a case in accordance 
with law. But he is a judge appointed only 
to try a particular case, and not a member 
of a standing court of justice. 

8. (i) It is a permanent court, and 

therefore not merely a court of 
arbitration. 

(ii) It is a court for States only and 

not for individuals. 

(iii) Its jurisdiction is voluntary. 

9. A court can only declare the legal 


rights of the parties, but many, and almost 
all the more dangerous, disputes of States 
do not relate to their legal rights, but to 
their political interests. 

10. To promote international co-opera- 
tion and to achieve international peace and 
security. In the former it had a large 
measure of success. In the latter the dis- 
unity of the Great Powers led to its failure. 

11. In the League each State had to 
decide for itself whether the occasion for 
enforcing the Covenant against an aggres- 
sor had arisen or not. In the United 
Nations the Security Council decides this 
question for the whole body of members. 
As a result the Great Powers have insisted 
that they must have a right to veto decisions 
of the Security Council, and this threatens 
to paralyse the whole system. 
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